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Presidential Documents

Title 3—

The President

Proclamation 9399 of February 29, 2016

American Red Cross Month, 2016

By the President of the United States of America

A Proclamation

Over a century and a half ago, as gunfire echoed through America’s skies
and division flared between North and South, a trailblazing woman, Clara
Barton, braved bullets and cannon fire to deliver much-needed care, comfort,
and supplies to wounded soldiers of the Civil War. Undaunted by expecta-
tions of women at the time, Clara Barton persevered, as she had her whole
life, and strived to aid those who sacrificed to save our Union. Determined
that humanitarianism could thrive in peace as well as in conflict, she carried
her resolve overseas upon the war’s end and was introduced to a relief
organization in Europe that inspired her to come home to the United States
and establish the American Red Cross.

Today, supporters, volunteers, and employees of the American Red Cross
reflect the best of our Nation’s spirit—responding to tens of thousands
of tragedies here at home each year and bringing relief and assistance to
suffering individuals across the globe. In the last year, countless people
from the American Red Cross and many other service organizations have
served on the front lines of disaster and done the hard work of improving
our country and our world, never asking for credit or glory, fame or fortune.
From floods that ravaged the plains of the Midwest and the coastlines
of South Carolina, to wildfires that scorched California, and an earthquake
that devastated Nepal, the American Red Cross has distributed almost one
million relief items and provided tens of millions of dollars in assistance
to victims. And when an influx of migrants from Syria stretched the capacities
of countries around the world, the American Red Cross deployed tens of
thousands of volunteers across the Atlantic to provide medical care and
essential resources. These selfless heroes inspire hope and offer help to
those in need, and as stalwarts in our communities, they build individual
resilience and safeguard our blood supply.

The spirit of resilience and service that drives our people in the wake
of tragedy is what makes us an anchor of global strength and stability.
When hardship strikes, countries around the world look to our Nation for
help, and the American Red Cross and similar organizations demonstrate
what is possible when compassionate people come together to uphold the
basic values that define America—that we are each other’s keepers and
that we all must accept our obligations to one another. This month, let
us be guided by the truth that we all share a similar destiny, and let
us support organizations that work to lift up the lives of our planet’s most
vulnerable people. Together, we can give everyone a place to turn in times
of crisis and uncertainty.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America and Honorary Chairman of the American Red Cross, by virtue
of the authority vested in me by the Constitution and the laws of the
United States, do hereby proclaim March 2016 as American Red Cross
Month. I encourage all Americans to observe this month with appropriate
programs, ceremonies, and activities, and by supporting the work of service
and relief organizations.
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[FR Doc. 2016—04842
Filed 3-2-16; 8:45 am]
Billing code 3295-F6-P

IN WITNESS WHEREQOF, I have hereunto set my hand this twenty-ninth
day of February, in the year of our Lord two thousand sixteen, and of
the Independence of the United States of America the two hundred and
fortieth.



Federal Register/Vol. 81, No. 42/ Thursday, March 3, 2016 /Presidential Documents 11093

Presidential Documents

Proclamation 9400 of February 29, 2016

Irish-American Heritage Month, 2016

By the President of the United States of America

A Proclamation

Hailing from the Emerald Isle, generations of Irishmen and women have
helped shape the idea of America, overcoming hardship and strife through
strength and sacrifice, faith and family. With an undying belief that tomorrow
always yields a brighter day, Irish Americans symbolize the perpetual opti-
mism that defines our country, and they have long embodied the truth
at the heart of our promise—that no matter who you are or where you
come from, in America, you can make it if you try.

As we celebrate Irish-American Heritage Month, we recognize the Irish peo-
ple’s contributions to our country’s dynamism, and we reaffirm the friendship
and family ties between our two nations. For centuries, sons and daughters
of Erin have come to America’s shores, adding to our rich vibrancy and
putting their full hearts into everything they do. From building our country’s
cities as preeminent architects and earnest laborers to building our national
character as people of great joy and cherished culture, Irish Americans
have endured intolerance and discrimination to find a place for themselves
and their children here in the United States. While remembering the great
Irish Americans of the past, we celebrate what forms the foundation of
the lasting Irish-American story—a shared embrace of hard work and humil-
ity, fairness and dignity, and a mutual quest to secure a freer and more
peaceful future.

Today, the United States and Ireland enjoy a thriving and cooperative bond
buoyed by a strong legacy of exchanges between our peoples. During Irish-
American Heritage Month, let us pay tribute to the extraordinary mark
Irish Americans have made on our Nation, and let us look forward to
continued collaboration, friendship, and partnership between our countries.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim March 2016 as
Irish-American Heritage Month. I call upon all Americans to observe this
month with appropriate ceremonies, activities, and programs.
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[FR Doc. 2016—-04865
Filed 3-2-16; 8:45 am]
Billing code 3295-F6-P

IN WITNESS WHEREQOF, I have hereunto set my hand this twenty-ninth
day of February, in the year of our Lord two thousand sixteen, and of
the Independence of the United States of America the two hundred and
fortieth.
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Proclamation 9401 of February 29, 2016

National Colorectal Cancer Awareness Month, 2016

By the President of the United States of America

A Proclamation

Every year, more than 130,000 Americans are diagnosed with colorectal
cancer, and it kills nearly 50,000—making it the second leading cause of
cancer deaths in the United States. Colorectal cancer touches too many,
and together, we must work to lift up those who have been affected by
it and all who remain vulnerable to it. This month, as we remember the
loved ones we have lost and lift up those who continue to fight colorectal
cancer, we strive to save lives by raising awareness of this disease and
encouraging everyone to take measures to prevent it.

Although age, obesity, and certain genetic mutations can increase risk of
colorectal cancer, all Americans should be aware of its risk factors, which
include being physically inactive, having an unhealthy diet, smoking ciga-
rettes, and consuming alcohol in excess. People who have had inflammatory
bowel disease or who have a family history of colorectal cancer may also
be at particularly high risk. While people of all ages should consult a
physician about their susceptibility, individuals between ages 50 and 75
are encouraged to get regular screenings. Symptoms such as blood in stool,
persistent stomach pains, and inexplicable weight loss can be present, but
sometimes no symptoms occur, which is why early detection and treatment
are key for battling colorectal cancer. I urge all people to visit
www.Cancer.gov for more information, including early warning signs and
tips for prevention.

I am committed to combating all forms of cancer—including colorectal can-
cer—and to reaching a future when no family knows the pain cancer causes.
Earlier this year, I announced a new initiative led by Vice President Joe
Biden: a national effort to put the United States on a path to becoming
the country that finally cures cancer once and for all—aiming within 5
years to make critical advances that may have otherwise taken more than
a decade to achieve. And we have already proposed a $1 billion initiative
to kick off this critical work. The Affordable Care Act now requires health
care plans to cover certain recommended preventive services, including
many screening tests for cancer, at no additional cost—an important provision
that helps ensure more people can access critical tests. It also prohibits
insurance companies from charging more for pre-existing conditions, includ-
ing cancer. While work remains to be done to confront the challenges
posed by colorectal cancer, we have made great progress in fighting it
and informing people of its dangers.

All people deserve to lead long, happy, and healthy lives, and nobody
should be robbed of that promise due to the devastating impacts of colorectal
cancer. During National Colorectal Cancer Awareness Month, let us honor
the legacy of those we have lost to this cancer by spreading awareness
of it, uplifting all who live with it, and pledging our full talent, resources,
and will to defeating it.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim March 2016 as
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[FR Doc. 2016-04871
Filed 3-2—16; 8:45 am]
Billing code 3295-F6-P

National Colorectal Cancer Awareness Month. I encourage all citizens, gov-
ernment agencies, private businesses, non-profit organizations, and other
groups to join in activities that will increase awareness and prevention
of colorectal cancer.

IN WITNESS WHEREOF, I have hereunto set my hand this twenty-ninth
day of February, in the year of our Lord two thousand sixteen, and of

the Independence of the United States of America the two hundred and
fortieth.




Federal Register/Vol. 81, No. 42/ Thursday, March 3, 2016 /Presidential Documents 11097

Presidential Documents

Proclamation 9402 of February 29, 2016

Women’s History Month, 2016

By the President of the United States of America

A Proclamation

Throughout history, women have driven humanity forward on the path
to a more equal and just society, contributing in innumerable ways to
our character and progress as a people. In the face of discrimination and
undue hardship, they have never given up on the promise of America:
that with hard work and determination, nothing is out of reach. During
Women’s History Month, we remember the trailblazers of the past, including
the women who are not recorded in our history books, and we honor
their legacies by carrying forward the valuable lessons learned from the
powerful examples they set.

For too long, women were formally excluded from full participation in
our society and our democracy. Because of the courage of so many bold
women who dared to transcend preconceived expectations and prove they
were capable of doing all that a man could do and more, advances were
made, discoveries were revealed, barriers were broken, and progress tri-
umphed. Whether serving in elected positions across America, leading
groundbreaking civil rights movements, venturing into unknown frontiers,
or programming revolutionary technologies, generations of women that knew
their gender was no obstacle to what they could accomplish have long
stirred new ideas and opened new doors, having a profound and positive
impact on our Nation. Through hardship and strife and in every realm
of life, women have spurred change in communities around the world,
steadfastly joining together to overcome adversity and lead the charge for
a fairer, more inclusive, and more progressive society.

During Women’s History Month, we honor the countless women who sac-
rificed and strived to ensure all people have an equal shot at pursuing
the American dream. As President, the first bill I signed into law was
the Lilly Ledbetter Fair Pay Act, making it easier for working American
women to effectively challenge illegal, unequal pay disparities. Additionally,
my Administration proposed collecting pay data from businesses to shine
a light on pay discrimination, and I signed an Executive Order to ensure
the Federal Government only works with and awards contracts to businesses
that follow laws that uphold fair and equal labor practices. Thanks to the
Affordable Care Act, insurance companies can no longer charge women
more for health insurance simply because of their gender. And last year,
we officially opened for women the last jobs left unavailable to them in
our military, because one of the best ways to ensure our Armed Forces
remains the strongest in the world is to draw on the talents and skills
of all Americans.

Though we have made great progress toward achieving gender equality,
work remains to be done. Women still earn, on average, less for every
dollar made by men, which is why I continue to call on the Congress
to pass the Paycheck Fairness Act—a sensible step to provide women with
basic tools to fight pay discrimination. Meanwhile, my Administration has
taken steps to support working families by fighting for paid leave for all
Americans, providing women with more small business loans and opportuni-
ties, and addressing the challenges still faced by women and girls of color,
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who consistently face wider opportunity gaps and structural barriers—includ-
ing greater discrepancies in pay. And although the majority of our Nation’s
college and graduate students are women, they are still underrepresented
in science, technology, engineering, and mathematics, which is why we
are encouraging more women and girls to pursue careers in these fields.

This May, the White House will host a summit on “The United State
of Women,” to highlight the advances we have made in the United States
and across the globe and to expand our efforts on helping women confront
the challenges they face and reach for their highest aspirations. We must
strive to build the future we want our children to inherit—one in which
their dreams are not deferred or denied, but where they are uplifted and
praised. We have come far, but there is still far to go in shattering the
glass ceiling that holds women back. This month, as we reflect on the
marks made by women throughout history, let us uphold the responsibility
that falls on all of us—regardless of gender—and fight for equal opportunity
for our daughters as well as our sons.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim March 2016 as
Women'’s History Month. I call upon all Americans to observe this month
and to celebrate International Women’s Day on March 8, 2016, with appro-
priate programs, ceremonies, and activities. I also invite all Americans to
visit www.WomensHistoryMonth.gov to learn more about the generations
of women who have left enduring imprints on our history.

IN WITNESS WHEREOF, I have hereunto set my hand this twenty-ninth
day of February, in the year of our Lord two thousand sixteen, and of
the Independence of the United States of America the two hundred and
fortieth.
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BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Part 1026
RIN 3170-AA58

Application Process for Designation of
Rural Area under Federal Consumer
Financial Law; Procedural Rule

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Final rule.

SUMMARY: The Bureau of Consumer
Financial Protection (Bureau) is
adopting a procedural rule establishing
an application process under which a
person may identify an area that has not
been designated by the Bureau as a rural
area for purposes of a Federal consumer
financial law and apply for such area to
be so designated. Currently the Bureau
designates rural areas for purposes of
certain Federal consumer financial laws
relating to mortgage lending.

DATES: This final rule is effective March
3, 2016. The Bureau will begin
accepting applications submitted
according to the procedure established
herein on March 31, 2016.

FOR FURTHER INFORMATION CONTACT: Carl
Owens, Terry J. Randall, and James
Wylie, Counsels, Office of Regulations,
Consumer Financial Protection Bureau,
1700 G Street NW., Washington, DC
20552, at 202—435-7700.

SUPPLEMENTARY INFORMATION:
I. Background

A. Rural Area Designations in Federal
Consumer Financial Law

Federal consumer financial law
provides special provisions and
exemptions for certain creditors doing
business in rural areas. For example, an
exemption from the requirement to
establish an escrow account for a
higher-priced mortgage loan (escrow
exception) partially depends on whether

the creditor has extended credit secured
by properties in rural areas? and a
special provision permits certain small
creditors to originate balloon-payment
qualified mortgages if the creditor has
extended a sufficient amount of credit
secured by properties in rural areas.?

The exemption and special provision
listed above were adopted as part of the
Bureau’s mortgage rules implementing
title XIV of the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(Dodd-Frank Act),® pursuant to its
authority under the Truth in Lending
Act (TILA), as amended by the Dodd-
Frank Act. The Bureau adopted
revisions to these provisions that were
published in the Federal Register on
October 2, 2015.4 These revisions
included raising the loan origination
limit for determining eligibility for
small creditor status, including the
assets of a creditor’s affiliates that
regularly extended covered transactions
in the calculation of the asset limit for
small-creditor status, expanding the
definition of rural and underserved
areas by adding census blocks that are
not in urban areas as defined by the U.S.
Census Bureau to the existing county-
based definition, and extending the
transition period that allowed certain
small creditors to make balloon-
payment qualified mortgages regardless
of whether they operated predominantly
in rural or underserved areas to April 1,
2016. Title LXXXIX of the Fixing
America’s Surface Transportation Act,
entitled the HELP Rural Communities
Act, contained amendments to TILA
and new provisions relating to the
designation by the Bureau of rural areas
under “a Federal consumer financial
law (as defined under section 1002 of
the [Dodd-Frank Act]).”

B. HELP Rural Communities Act
Application Process

Section 89002 of the HELP Rural
Communities Act requires the Bureau to
establish an application process under

112 CFR 1026.35(b), 1026.35(b)(2)(iii)(A), and
1026.35(b)(2)(iv)(A).

212 CFR 1026.43(f)(1).

3Dodd-Frank Wall Street Reform and Consumer
Protection Act, Public Law 111-203, 124 Stat. 1376
(2010).

4 Amendments Relating to Small Creditors and
Rural or Underserved Areas Under the Truth in
Lending Act (Regulation Z), 80 FR 59943, 59944
(Oct. 2, 2015).

5HELP Rural Communities Act, Public Law 114—
94 (2015).

which a person may apply to have an
area designated by the Bureau as a rural
area for purposes of a Federal consumer
financial law. Section 89002 of the
HELP Rural Communities Act also
provides details on many of the features
of the process, including evaluation
criteria for the Bureau’s determinations
on these applications, a period for
public comment on the applications,
and a sunset date for the application
process of two years after the date of
enactment of the HELP Rural
Communities Act. The Bureau is issuing
this procedural rule to establish the
process required by section 89002 of the
HELP Rural Communities Act.

Section 89003 of the HELP Rural
Communities Act separately made
amendments to TILA’s test with respect
to the Bureau’s discretionary authority
to establish the escrow exemption and
a special provision that permits certain
small creditors to originate balloon-
payment qualified mortgages. This
procedural rule relates solely to the
application process under section 89002
and not to those amendments. The
Bureau understands that the HELP Rural
Communities Act amendments to TILA
may create some uncertainty for
creditors regarding how the Bureau will
exercise its newly expanded
discretionary authority with respect to
the exemption and special provision in
question, particularly in light of the
April 1, 2016, expiration of the
temporary period that allows certain
small creditors to originate balloon-
payment qualified mortgages and
balloon-payment high cost mortgages,
regardless of their operations in rural or
underserved areas.® The Bureau expects
to issue another notice in the Federal
Register shortly concerning the
amendments under section 89003. The
Bureau also anticipates providing an
interpretation of the term “rural area” in
section 89002(a) of the HELP Rural
Communities Act in that notice that
would define the type of area for which
applicants may submit applications
pursuant to this rule. The Bureau plans
to issue that notice before it begins
accepting applications pursuant to this
rule on March 31, 2016.

6 Amendments Relating to Small Creditors and
Rural or Underserved Areas Under the Truth in
Lending Act (Regulation Z), 80 FR 59943, 59968
(amending 12 CFR 1026.43(e)(i)(B)(ii)) (Oct. 2,
2015).
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II. Procedural Requirements

A. Administrative Procedure Act

No notice of proposed rulemaking is
required under the Administrative
Procedure Act (APA) because this rule
relates solely to agency procedure and
practice.” Because the rule relates solely
to agency procedure and practice, it is
not substantive, and therefore is not
subject to the 30-day delayed effective
date for substantive rules under section
553(d) of the APA.8 The Bureau also
believes that this final rule meets the
requirements for the section 553(d)(3)
exception for good cause. Congress, in
section 89002(a) of the HELP Rural
Communities Act, required the Bureau
to establish an application process not
later than 90 days after the enactment of
the HELP Rural Communities Act.
Because the application process has a
required sunset period of two years from
the enactment of the HELP Rural
Communities Act under section
89002(g), there is good cause to
establish the procedure immediately to
provide the most time possible for
applicants to use the application
process. Therefore, the Bureau finds that
there is good cause to make the final
rule effective on March 3, 2016. Though
this final rule establishes the
application process immediately, the
Bureau will not begin accepting
applications until March 31, 2016. In
addition the Bureau currently expects to
issue a notice concerning the
amendments under section 89003 of the
HELP Rural Communities Act before
March 31, 2016, in light of the April 1,
2016, expiration of the temporary
provisions referenced in part I above,
and the Bureau expects that some
potential applicants may wish to
consider the content of that notice in
determining whether to apply. The
delay also will afford some time for the
Bureau to prepare internal procedures to
receive applications.

B. Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required, the Regulatory
Flexibility Act does not require an
initial or final regulatory flexibility
analysis.?

III. Legal Authority

The Bureau is issuing this rule
pursuant to its authority under section
1022(b)(1) of the Dodd-Frank Act, which
authorizes the Bureau to prescribe rules
as may be necessary or appropriate to
enable the Bureau to administer and

75 U.S.C. 553(b).
85 U.S.C. 553(d).
95 U.S.C. 603-604.

carry out the purposes and objectives of
Federal consumer financial law.10 The
Bureau is also issuing this rule pursuant
to the requirements of section 89002(a)
of the HELP Rural Communities Act.1?

IV. Effective Date

The final rule is effective March 3,
2016. The Bureau will begin accepting
applications submitted according to the
procedure established herein on March
31, 2016. The HELP Rural Communities
Act provides that section 89002, which
requires the Bureau to establish this
process, shall cease to have any force or
effect on December 4, 2017.

V. Paperwork Reduction Act

According to the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3501 et seq.) the Bureau may not
conduct or sponsor a collection of
information as defined by the PRA and,
notwithstanding any other provisions of
law, persons are not required to respond
to a collection of information unless it
displays a current valid Office of
Management and Budget (OMB) control
number. The collections of information
contained in this procedural rule, and
identified as such, have been approved
by OMB and assigned the control
number 3170-0061. The information
collection contained in this procedural
rule is required to obtain a benefit. The
information collection under this
procedural rule is an application to
request that the Bureau apply a rural
designation to a specific geographic
area.

VI. Application Process and
Instructions

A. Submission

The application shall be addressed to
the CFPB Rural Application
Coordinator, Bureau of Consumer
Financial Protection.

It may be submitted using one of the
following methods:

e Email: CFPB Rural Application@
cfpb.gov.

e Mail: ATTN: CFPB Rural
Application Coordinator, Research,
Markets, and Regulations Division,
Consumer Financial Protection Bureau,
1700 G Street NW., Washington, DC
20552.

e Hand Delivery/Courier: ATTN:
CFPB Rural Application Coordinator,
Research, Markets, and Regulations
Division, Consumer Financial
Protection Bureau, 1275 First Street NE.,
Washington, DC 20002.

If the application is submitted by
email, it and all attachments described

1012 U.S.C. 5512(b)(1).
11 Public Law 114-94, Title LXXXIX (2015).

below in part VI.C shall be compiled
into a single portable document format
(PDF) file. If the application is
submitted by mail, hand delivery, or
courier, the applicant shall provide
three copies of the complete
application. The application shall not
exceed 10 pages.

B. Content

The application shall contain the
following sections:

1. Area Identified

The application shall specifically
identify the area requested to be
designated as a rural area and the State
in which the area is located. An
application may identify more than one
area if the areas are contiguous (e.g.,
counties that share a border). Additional
areas that are not contiguous (e.g.,
counties that do not share a border)
must be identified in separate
applications.

The application shall provide
information describing the area
identified, for example:

a. The county that comprises the area
or in which the area is located; or

b. The Census block that comprises
the area, unless the area is comprised
entirely of whole counties.

2. Justification for Designation as Rural
Area

The applicant shall provide the
following information about the
evaluation criteria in section 89002(b) of
the HELP Rural Communities Act:

a. Census Bureau

The application shall state whether
the area identified is classified as rural
or urban by the Director of the Bureau
of the Census and, if rural, explain the
basis for concluding that the area
identified was so classified, including
by attaching any supporting
documentation as described below in
part VL.C.

b. Office of Management and Budget

The application shall state whether
the area identified is classified as either
a metropolitan area, a micropolitan area,
or neither by the Director of the Office
of Management and Budget and, if
neither, explain the basis for concluding
that the area identified was so classified,
including by attaching any supporting
documentation as described below in
part VL.C.

c. Department of Agriculture—Rural
Development

The application shall state whether
the Secretary of Agriculture has
determined that properties in the area
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identified are eligible for programs of
the United States Department of
Agriculture Office of Rural Development
and, if so, explain the basis for
concluding that the Secretary has
determined as such, including by
attaching any supporting documentation
as described below in part VI.C.

d. Department of Agriculture—Rural-
Urban Commuting Codes

The application shall state the most
recent primary and secondary rural-
urban commuting codes from the
Department of Agriculture for the area
identified or of which the area
identified is a part, including by
attaching any supporting documentation
as described below in part VI.C.

e. State Bank Supervisor

The application shall state whether
the State bank supervisor, as defined by
12 U.S.C. 1813(r), of the State where the
area identified is located has issued a
written opinion concerning whether the
area identified should be designated as
a rural area. Any such written opinion
shall be attached as described below in
part VL.C.

f. Population Density

The application shall provide the
population density of the area identified
expressed as the number of persons per
square mile using data from the Bureau
of the Census and explain the data
relied on, including by attaching
supporting documentation as described
below in part VI.C. The application
shall also provide the population
density of any nearby area with a greater
population density that has been
designated by the Bureau as a rural area.

3. Applicant Information

The application shall include the
following information about the
applicant:

a. Name

The application shall include the
name of the applicant.

b. Contact Information

The application shall include
information about how to contact the
applicant if the Bureau needs additional
information about the request.

c. Living or Doing Business in the State

If the applicant is a natural person,
the application shall include only a
statement affirming that the applicant
lives or does business in the State in
which the area identified is located. If
the applicant is not a natural person, the
application shall include a statement
affirming that the applicant does

business in the State in which the area
identified is located and evidence
supporting the statement as an
attachment as described in part VI.C.
Such evidence could include, for
example, evidence of incorporation in
the State, evidence of licensure to do
business in the State, evidence of
licensure to conduct a specific type of
business in the State, or evidence of an
office in the State. The applicant may
redact such evidence to withhold
sensitive personal information that is
not relevant to establishing that the
applicant does business in the State
where the area identified is located. The
applicant may also state on a cover page
to the attachment that it wishes the
entire attachment to be withheld from
the Federal Register publication of the
attachment.

C. Attachments

The application shall include any
other documents necessary to provide
the required information above as
attachments.

D. Further Instructions

Applicants should not include
personal information other than
information identified above in part
VI.B.3. The Bureau is required by the
HELP Rural Communities Act to publish
the application in the Federal Register.
The Bureau may redact the application
prior to publication in the Federal
Register to withhold any unnecessary
personal information included in the
application.

VII. Process for Considering
Applications

A. Receipt of Application and Initial
Review

Upon receipt of a request pursuant to
this process, the Bureau shall review the
request for preliminary matters,
including:

1. Completeness of the information set
forth above in part VI;

2. Ensuring that the area identified is
not already designated as a rural area
under the Federal consumer financial
laws;

3. Determining if there is an
application already pending for the
same area identified as described in
section 89002(d)(2) of the HELP Rural
Communities Act; and

4. Determining if an application for
the area identified has been denied less
than 90 days before the receipt of the
application as described in section
89002(f) of the HELP Rural
Communities Act.

If the Bureau determines that the
applicant has not submitted a complete

application (e.g., because the Bureau
cannot ascertain the relevant area from
the application), it shall contact the
applicant and specify the additional
information that is needed to complete
an application.

If the Bureau determines that the
applicant seeks the designation of a
rural area for an area that is already
designated as a rural area under the
Federal consumer financial laws, for an
area for which an application is already
pending, for an area for which an
application has been denied less than 90
days before the receipt of the
application, or if the Bureau determines
that the applicant neither lives nor does
business in the State in which the area
is located, the Bureau shall notify the
applicant that the Bureau will not
consider whether to designate the area
as rural and the reason for not
considering the application.

B. Publication of Application in the
Federal Register

Not later than 60 days after receipt of
a complete application, the Bureau shall
publish the application in the Federal
Register. The Bureau may redact the
application prior to publication in the
Federal Register to withhold any
unnecessary personal information
included in the application, as
discussed above in part VI.D.

C. Public Comment on Application

The Bureau shall accept public
comments on the application for not
fewer than 90 days after publication in
the Federal Register.

D. Decision on Designation

The Bureau shall review the
information contained in the
application and the public comments
and, not later than 90 days after the end
of the public comment period described
above in part VII.C, the Bureau shall
grant or deny the application in whole
or in part and shall publish such grant
or denial in the Federal Register along
with an explanation of what factors the
Bureau relied on in making such
determination. The Bureau shall base its
decision on the criteria set forth in
section 89002(b) of the HELP Rural
Communities Act and the rule of
construction in section 89002(c) of the
HELP Rural Communities Act. A
decision to grant an application in
whole or in part shall specify the area
designated as a rural area, and the time
period during which the designation is
effective by reference to the duration of
the designations of rural areas under the
Federal consumer financial laws.
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E. Sunset Date

The HELP Rural Communities Act
contemplates a process of up to 240
days for each application, including a
minimum of 90 days for public
comments. The Bureau will consider
any application received before April 8,
2017. The Bureau may, in its discretion,
consider an application received on or
after April 8, 2017, if it determines that
it is possible to complete the
designation decision process for that
application by the sunset date, based on
the time remaining, the complexity of
the application, and any other relevant
factors. The Bureau will notify the
applicant if it determines that it cannot
complete the application process, in
which case the Bureau shall not
consider the application nor publish the
application in the Federal Register as
described above in part VIL.B.

Dated: February 26, 2016.
Richard Cordray,

Director, Bureau of Consumer Financial
Protection.

[FR Doc. 2016—04643 Filed 3—2—16; 8:45 am]
BILLING CODE 4810-AM-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2015-3108; Airspace
Docket No. 12-AAL-15]

Establishment of Class E Airspace,
South Naknek, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace extending upward from 700
feet above the surface at South Naknek
NR 2 Airport, South Naknek, AK, to
accommodate new Area Navigation
(RNAV) Global Positioning System
(GPS) standard instrument approach
procedures developed for the airport.

DATES: Effective 0901 UTC, May 26,
2016. The Director of the Federal
Register approves this incorporation by
reference action under Title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.9Z,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at http://www.faa.gov/
air traffic/publications/. For further
information, you can contact the

Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 29591;
telephone: 202-267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.9Z at NARA, call 202-741-
6030, or go to http://www.archives.gov/
federal register/code_of federal-
regulations/ibr locations.html.

FAA Order 7400.9, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT:
Richard Roberts, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue SW., Renton, WA 98057;
telephone (425) 203—4517.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it establishes
controlled airspace at South Naknek NR
2 Airport, South Naknek, AK.

History

On November 24, 2015, the FAA
published in the Federal Register a
notice of proposed rulemaking (NPRM)
to establish Class E airspace extending
upward from 700 feet above the surface
at South Naknek NR 2 Airport, South
Naknek, AK. (80 FR 73150) FAA-2015—
3108. Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.9Z, dated August 6, 2015,
and effective September 15, 2015, which
is incorporated by reference in 14 CFR
part 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.9Z, Airspace Designations and
Reporting Points, dated August 6, 2015,
and effective September 15, 2015. FAA
Order 7400.9Z is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.9Z lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
establishes Class E airspace extending
upward from 700 feet above the surface
within a 6.5-mile radius of the South
Naknek NR 2 Airport, South Naknek,
AK. This airspace is established to
accommodate new Area Navigation
(RNAV) Global Positioning System
(GPS) standard instrument approach
procedures developed for the airport.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5—-6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).
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Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9Z,
Airspace Designations and Reporting
Points, dated August 6, 2015, and
effective September 15, 2015, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth

* * * * *

AAL AK E5 South Naknek, AK [New]
South Naknek NR 2 Airport, Alaska
(Lat. 58°42°08” N., long. 157°00°09” W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of South Naknek NR 2 Airport.

Issued in Seattle, Washington, on February
19, 2016.
Christopher Ramirez,

Manager, Operations Support Group, Western
Service Center.

[FR Doc. 2016—04489 Filed 3—2—16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2015-7485; Airspace
Docket No. 15-AGL-25]

Amendment of Class D and Class E
Airspace; Minot, ND

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule, correction.

SUMMARY: This action amends a final
rule published in the Federal Register
of February 4, 2016, amending Class E
surface area airspace and Class E
airspace designated as an extension at
Minot International Airport, Minot, ND.
Adjustment of the geographic
coordinates of Minot International
Airport and Minot AFB in Class D
airspace, and Minot International
Airport, Minot Very High Frequency

Omnidirectional Range Tactical Air
Navigation (VORTAG), and Minot AFB,
in Class E airspace extending upward
from 700 feet above the surface, are
added to the rule. The Title is also
amended to include Class D airspace.
This does not change the boundaries or
operating requirements of the airspace.
DATES: Effective 0901 UTC, March 31,
2016. The Director of the Federal
Register approves this incorporation by
reference action under Title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.9Z,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at http://www.faa.gov/
air_traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC, 29591;
telephone: 202-267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.9Z at NARA, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code of federal-
regulations/ibr locations.html.

FAA Order 7400.9, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX,
76177; telephone (817) 222—-5711.
SUPPLEMENTARY INFORMATION:

History

The Federal Register published a
final rule amending Class E airspace at
Minot International Airport, Minot, ND
(81 FR 5903, February 4, 2016) Docket
No. FAA-2015-7485. Subsequent to
publication, the FAA found in
amending the airport reference point for
the airports and VORTAC, additional
existing controlled airspace was
inadvertently omitted from the rule.
This action adds adjustment of the
geographic coordinates in Class D
airspace and Class E airspace extending
upward from 700 feet above the surface
for the Minot, ND, area.

Correction to Final Rule

Accordingly, pursuant to the
authority delegated to me, in the
Federal Register of February 4, 2016 (81
FR 5903) FR Doc. 2016—-02036,

Amendment of Class E Airspace, Minot,
ND, is corrected as follows:

§71.1 [Amended]

m On page 5905, column 1, after line 6,
add the following text:

Paragraph 5000 Class D Airspace.

* * * * *

AGLND D Minot, ND [Corrected]

Minot International Airport, ND
(Lat. 48°15’28” N., long. 101°16’41” W.)

That airspace extending upward from the
surface to and including 4,200 feet MSL
within a 4.2-mile radius of the Minot
International Airport. This Class D airspace
area is effective during the specific dates and
times established in advance by a Notice to
Airman. The effective date and time will
thereafter be continuously published in the
Airport/facility Directory.

AGLND D Minot, ND [Corrected]

Minot Air Force Base, ND
(Lat. 48°24’57” N., long. 101°21'29” W.)

That airspace extending upward from the
surface to and including 4,200 feet MSL
within a 5.6-mile radius of Minot AFB. This
Class D airspace area is effective during the
specific dates and times established in
advance by a Notice to Airman. The effective
date and time will thereafter be continuously
published in the Airport/facility Directory.

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AGL ND E5 Minot, ND [Corrected]

Minot AFB, ND

(Lat. 48°24’57” N., long. 101°21°29” W.)
Deering TACAN

(Lat. 48°24’55” N., long. 101°21'58” W.)
Minot International Airport, ND

(Lat. 48°1528” N., long. 101°16’41” W.)
Minot VORTAC

(Lat. 48°15’37” N., long. 101°17°13” W.)

That airspace extending upward from 700
feet above the surface within a 7.1-mile
radius of Minot AFB, and within 1.5 miles
each side of the Deering TACAN 312° radial
extending from the 7.1-mile radius of the
AFB to 9.3 miles northwest of the AFB, and
that airspace within a 7-mile radius of Minot
International Airport, and within 4.8 miles
each side of the Minot VORTAC 138° radial
extending from the 7-mile radius of Minot
International Airport to 12.1 miles southeast
of the VORTAG; and that airspace extending
upward from 1,200 feet above the surface
within a 47-mile radius of Minot AFB,
excluding the area north of latitude 49°00’00”
N.

Issued in Fort Worth, Texas, on February
18, 2016.
Walter Tweedy,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2016—04482 Filed 3—-2-16; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9755]
RIN 1545-BI91

Utility Allowances Submetering

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final and temporary
regulations.

SUMMARY: This document contains final
and temporary regulations that amend
the utility allowance regulations
concerning the low-income housing
credit. The final regulations clarify the
circumstances in which utility costs
paid by a tenant based on actual
consumption in a submetered rent-
restricted unit are treated as paid by the
tenant directly to the utility company.
The temporary regulations extend the
principles of these submetering rules to
situations in which a building owner
sells to tenants energy that is produced
from a renewable source and that is not
delivered by a local utility company.
The final and temporary regulations
affect owners of low-income housing
projects that claim the credit, the
tenants in those low-income housing
projects, and State and local housing
credit agencies. The text of these
temporary regulations also serves as the
text of the proposed regulations (REG—
123867—14) set forth in the notice of
proposed rulemaking on this subject in
the Proposed Rules section of this issue
of the Federal Register.
DATES:

Effective Date: These regulations are
effective on March 3, 2016.

Applicability Date: For dates of
applicability, see §§ 1.42—12(a)(5) and
1.42-10T(f)—(g).
FOR FURTHER INFORMATION CONTACT:
James Rider (202) 317—4137 (not a toll-
free number).

SUPPLEMENTARY INFORMATION:

Background

This document contains amendments
to §1.42—-10 of the Income Tax
Regulations (26 CFR part 1), which
concerns the applicable utility
allowance relating to the low-income
housing credit under section 42 of the
Internal Revenue Code. On May 5, 2009,
the Treasury Department and the IRS
released Notice 2009—44 (2009—-21 IRB
1037) (see §601.601(d)(2)(ii)(b)) to
provide guidance on how the utility
allowance regulations apply to
buildings with a submetering system.

On August 7, 2012, the Treasury
Department and the IRS published in
the Federal Register a notice of
proposed rulemaking under section
42(g)(2)(B)(ii) (77 FR 46987) (the 2012
proposed regulations) to provide that
utility costs paid by a tenant based on
actual consumption in a submetered
rent-restricted unit are treated as paid
by the tenant directly to the utility
company and thus do not count against
the maximum rent that the building
owner can charge. The 2012 proposed
regulations generally incorporated the
guidance in Notice 2009—44. The
Treasury Department and the IRS
received written and electronic
comments responding to the 2012
proposed regulations. No requests for a
public hearing were made and no public
hearing was held.

After consideration of all the
comments, the final regulations adopt
the 2012 proposed regulations as
amended by this Treasury decision, and
the temporary regulations extend those
rules to the provision of energy that the
building owner acquires directly from
renewable sources and then provides to
low-income tenants. The text of the
temporary regulations also serves as the
text of the proposed regulations (REG—
123867—14) for purposes of the notice of
proposed rulemaking on this subject in
the Proposed Rules section in this issue
of the Federal Register.

Summary of Comments and
Explanation of Provisions

Comments Specifically Relating to
Submetering

Commenters generally stated that the
2012 proposed regulations provided for
accurate utility allowance
determinations, which would promote
energy efficiency and help maintain the
financial stability of housing credit
properties.

1. Actual-Consumption Submetering
Arrangements and Ratio Utility Billing
Systems

The 2012 proposed regulations
defined an actual-consumption
submetering arrangement for utility
allowance purposes as not including a
ratio utility billing system (RUBS).
RUBS uses a formula that allocates a
property’s utility bill among its units
based on the units’ relative floor space,
number of occupants, or some other
quantitative measure, but not actual
consumption by the tenant(s) in the
unit. A commenter expressed concern
that the inability to use RUBS for utility
allowance purposes could be
interpreted to prohibit the use of RUBS
for any low-income housing credit

project. This concern is unwarranted.
Although the 2012 proposed regulations
precluded an arrangement such as
RUBS from qualifying as an actual
consumption submetering arrangement,
they did not prohibit the use of RUBS
for low-income housing credit projects.
However, any amount paid by a tenant
for utilities using RUBS must be
included in gross rent. Accordingly, the
final regulations follow the approach in
the 2012 proposed regulations and
continue to define an actual-
consumption submetering arrangement
as not including RUBS.

2. Administrative Costs of Submetering

The 2012 proposed regulations
provided that, if the owner charges a
unit’s tenants an administrative fee for
the owner’s actual monthly costs of
administering an actual-consumption
submetering arrangement, then the fee is
not considered gross rent for purposes
of section 42(g)(2) so long as the
aggregate monthly fee or fees for all of
the unit’s utilities under one or more
actual-consumption submetering
arrangements does not exceed the lesser
of (A) five dollars per month; or (B) the
owner’s actual monthly costs paid or
incurred for administering the
arrangement. One commenter
recommended that the final regulations
simply require owners to include in
gross rent any amounts that exceed five
dollars and not require the owner to
determine actual monthly cost.
According to the commenter, requiring
the building owner to determine actual
cost is overly burdensome and would
lead to technical noncompliance as a
result of nominal amounts. Two
commenters requested that the final
regulations also permit building owners
to charge tenants an administrative fee
in accordance with State law as
currently permitted in Notice 2009—44.
According to these commenters, this
rule is regionally tuned and therefore
allows building owners to recoup the
full cost of submetering in a fair
manner. The commenters suggested that
by not allowing building owners to
recover State-approved charges for
electricity, the 2012 proposed
regulations would create a disincentive
for developers to invest in high
performance, sustainable low income
housing or build additional housing
units.

In response to these comments, the
final regulations do not include a
requirement to determine actual
monthly cost, and they generally permit
owners to charge tenants an
administrative fee in accordance with a
State or local law that specifically
prescribes a dollar amount for the
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administrative fee. The final regulations
authorize the Treasury Department and
the IRS, by publication in the Internal
Revenue Bulletin (IRB) (see
§601.601(d)(2)(ii)), both to provide for
administrative fees in excess of five
dollars per month even in the absence
a State or local law doing so and to put
an upper bound on administrative fees
even if State or local law allows higher
fees.

Thus, if a building owner or its agent
charges a unit’s tenants a fee for
administering an actual-consumption
submetering arrangement, then gross
rent includes any amount by which the
aggregate amount of monthly fees for all
of the unit’s utilities under one or more
actual-consumption submetering
arrangements exceeds the greater of—(i)
five dollars per month; (ii) an amount (if
any) designated by publication in the
IRB; or (iii) the lesser of a dollar amount
(if any) specifically prescribed under a
State or local law or a maximum amount
(if any) designated by publication in the
IRB.

3. Energy Acquired Directly From a
Renewable Source

During consideration of the comments
on the 2012 proposed regulations, the
Treasury Department and the IRS
realized that the proposed definition of
an actual-consumption submetering
arrangement assumed that the building
owner was purchasing the utility in
question from a local utility company.
For example, proposed § 1.42—
10(e)(1)(iv) referred to ““the utility
company rate incurred by the building
owner for the particular utility.” This
assumption appeared to preclude
applying submetering principles to
electricity generated from renewable
sources by the building owner or by
some other person from whom the
building owner purchases it directly.

The legislative purposes of the low-
income housing credit, however, are
fully consistent with applying
submetering principles to energy that is
acquired without the intervention of a
local utility company. Accordingly, this
Treasury decision contains temporary
regulations that apply those principles
to energy that the building owner
provides to tenants after having
acquired it directly from renewable
sources. Qualification for this
submetering treatment, however,
depends on the charges to the tenants
for this energy being comparable to local
utility rates. To the extent that tenants
consume this energy, charges by the
building owner must not exceed the
rates that the local utility company
would have charged the tenants if they
had instead acquired the energy from

that company. Information about how to
provide comments on the substance of
the temporary regulations is in the
notice of proposed rulemaking on this
subject (REG-123867—14), which is in
the Proposed Rules section in this issue
of the Federal Register.

Comments Relating to Utility
Allowances Generally

In addition to comments responding
to the 2012 proposed regulations, the
Treasury Department and the IRS
received comments relating to the utility
allowance regulations that existed prior
to these final regulations. The final
regulations incorporate certain changes
suggested in those comments, as
described in this preamble.

1. Role of Agencies Regarding the Utility
Allowance Methods

Section 1.42—-10(b) provides the rules
for determining the applicable utility
allowance based upon whether (1) the
building receives rental assistance from
the Rural Housing Service (RHS) (“RHS-
assisted building”), (2) the building has
any tenant that receives RHS rental
assistance payments (“RHS tenant
assistance”), (3) the rents and utility
allowances of the building are reviewed
by the Department of Housing and
Urban Development (HUD) (“HUD-
regulated building”), or (4) the building
is not described in (1), (2), or (3) (“other
buildings”).

For an RHS-assisted building and a
building with RHS tenant assistance, the
applicable utility allowance is the
applicable RHS utility allowance. For a
HUD-regulated building, the applicable
utility allowance is the applicable HUD
utility allowance. In other buildings, for
all rent-restricted units occupied by
tenants receiving HUD tenant
assistance, the applicable utility
allowance is the applicable Public
Housing Authority (PHA) utility
allowance established for the Section 8
Existing Housing Program. For all other
tenants in rent-restricted units in other
buildings, the applicable utility
allowance is the applicable PHA utility
allowance, a local utility company
estimate, an estimate from the State or
local housing credit agency (Agency)
that has jurisdiction over the building,
the HUD Utility Schedule Model, or an
energy consumption model. See § 1.42—
10(b)(4)(ii) to determine which utility
allowance applies.

Prior to these final regulations, the
existing regulations provided that,
under the energy consumption model,
utility consumption estimates must be
calculated by “either a properly
licensed engineer or a qualified
professional approved by the Agency

that has jurisdiction over the building.”
The 2012 proposed regulations
requested comments on whether
approval by the agency with jurisdiction
over the building should be required by
the regulations for both properly
licensed engineers and other qualified
professionals or only for qualified
professionals that are not properly
licensed engineers.

One commenter suggested that the
Agency’s approval should be required
for determinations by both properly
licensed engineers and other qualified
professionals, because the Agency
should have the ability to approve or
deny a utility allowance method unless
the building is a RHS property or a
HUD-regulated building. Other
commenters suggested that Agency
approval should be required only for
professionals who are not properly
licensed engineers. According to these
commenters, the intent and benefit of a
project sponsor using a licensed
engineering professional is not only to
receive the benefit of the third-party
professional’s expertise but also to
simplify evaluation of the third-party by
the Agency. One commenter suggested
that when reviewing consumption
model estimates, an Agency should
need to check for only the seal of an
engineer, because State certification of
the engineer already imposes standards
for expertise, performance, and conduct
and exposes the certified individual and
firm, if any, to possible sanctions
through the professional certification
and oversight process.

In response to these comments, the
final regulations provide that Agency
approval is required only for qualified
professionals that are not properly
licensed engineers. However, the final
regulations also clarify that an Agency
continues to have the option to review,
and take appropriate action regarding,
utility estimates based on the energy
consumption model or the other
optional methods.

One commenter suggested that the
final regulations should clarify that an
Agency has the ability to approve or
deny any owner’s utility allowance,
unless the building is an RHS property
or a HUD-regulated building. By
contrast, another commenter expressed
concern that the existing regulations
give an Agency too much discretion to
approve or disapprove any of the
methods of calculating utility
allowances. In particular, the
commenter suggested that the final
regulations require an Agency to accept
utility estimates based on an energy
consumption model whenever the
estimate is calculated by a properly
licensed engineer.
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The final regulations do not adopt this
latter suggestion. The existing
regulations appropriately allow an
Agency to approve or disapprove a
method or to require certain information
before permitting use of the method.
Additionally, an Agency should have
the ability to review the energy
consumption model even when the
model is used by a properly licensed
engineer, who is not subject to Agency
approval. Therefore, the final
regulations specifically authorize an
Agency to approve or disapprove use of
the energy consumption model or
require information about the model
before permitting its use, regardless of
the type of professional who calculates
the utility estimates.

2. Use of Consumption Data for the
Energy Consumption Model

Under the existing regulations prior to
these final regulations, use of the energy
consumption model was limited to the
building’s consumption data for the
twelve-month period ending no earlier
than 60 days prior to the beginning of
the 90-day period under § 1.42-10(c)(1).
One commenter was concerned about
the perceptions that may arise if
engineering models yield allowances
that are out of line with past
consumption. The commenter requested
additional guidance on the development
of acceptable assumptions for use in
engineering models to avoid this
problem.

Another commenter stated that it is
unclear whether the required building
consumption data refers to the
calculated consumptions derived from
an energy consumption model or a
separate set of consumption data such
as historical tenant utility billing
information. According to the
commenter, several Agencies that
regulate the acceptable utility allowance
methodologies either have had an
unclear understanding of what
additional information, if any, is
required for an engineering analysis
under the energy consumption model or
have taken the position that actual
historical tenant utility bills for the most
recent 12-month period are necessary to
process an energy consumption model
utility allowance submittal.

The commenter also asserted that
historical utility data may be
inaccessible and, even if the data were
accessible, collection of the data
imposes an additional paperwork
burden on property owners. The
commenter further contended that
historical utility billing data does not
take into account energy-efficient
behavior and does not promote energy
conservation. According to the

commenter, most utility providers do
not maintain utility information beyond
the most recent 12-month period. As
year-to-year variations occur, the most
recent 12 months may not be a
representative set of consumption data
to provide an ongoing utility allowance.
The commenter suggested amending the
energy consumption model to allow an
engineering approach that analyzes
specific factors including, but not
limited to, unit size, building
orientation, design and materials,
mechanical systems, appliances, and
characteristics of the building location.
For the reasons stated by the
commenters, the final regulations
remove the provision requiring that an
energy consumption model use the
building’s consumption data for a
particular twelve-month period. Instead,
the final regulations revise the specific
factors used in determining estimates
under the energy consumption model to
include available historical data.

3. Areas With No Public Housing
Authorities

The existing regulations provide that,
if the building is neither an RHS-
assisted building nor a HUD-regulated
building and no tenant in the building
receives RHS tenant assistance, then the
appropriate utility allowance for the
units in the building is the applicable
PHA utility allowance. One commenter
requested clarification as to which
method of calculating utility allowances
applies if no PHA exists under these
circumstances. Under the existing
regulations, if a building owner obtains
a local utility company estimate or uses
one of the other options for determining
the applicable utility allowance, then
the selected option replaces the
applicable PHA allowance as the
appropriate utility allowance. The
regulations do not include an option for
using the allowance of a neighboring
PHA.

Allowing the use of a neighboring
PHA'’s utility allowance might not be
appropriate because climate and utility
consumption can be dissimilar from one
PHA jurisdiction to a neighboring
jurisdiction. Comments are requested on
how the rules might best address
situations in which no PHA exists.
Comments should be submitted in the
manner described in the notice of
proposed rulemaking on submetering
(REG-123867-14), which is in the
Proposed Rules section in this issue of
the Federal Register.

4. Changes in Public Housing Authority
Utility Allowances

One commenter requested that a
building owner be required to check for

a change in a PHA utility allowance
only annually. The existing regulations
provide that, if the applicable utility
allowance for units changes, the
building owner must use the new utility
allowance to compute gross rents of the
units due 90 days after the change (the
90-day period). For example, if a tenant
provides a local utility company
estimate that shows a higher utility cost
than the otherwise applicable PHA
utility allowance, then the building
owner must lower the rent. The lower
rent must be in effect for rent due at the
end of the 90-day period. The
commenter stated that a building owner
must continuously monitor for changes
in the PHA utility allowance because a
PHA is not required to update utility
allowances on a regular, fixed schedule.

The final regulations do not adopt this
recommendation because it might result
in tenants paying more than the gross
rent amount under section 42(g)(2). If a
PHA utility allowance were to change
after the one-time date suggested by the
commenter, then tenants would pay a
higher rent until the next annual date to
review the PHA utility allowance and
the higher rent might exceed the gross-
rent limit under section 42(g)(2).
Compliance with the 90-day period does
not require continuous monitoring. A
building owner that checks the PHA
utility allowance every 60 days would
have at least 30 days in which to adjust
rents.

5. HUD-Regulated Building

Prior to these final regulations, the
existing regulations defined a HUD-
regulated building as one in which
neither the building nor any tenant in
the building receives RHS assistance
and the rents and utility allowances of
the building are reviewed by HUD on an
annual basis. One commenter
recommended amending this definition
because HUD does not review the rents
and utility allowances on an annual
basis for all HUD programs. In response
to this comment, the final regulations
define a HUD-regulated building to
mean one in which the rents and utility
allowances of the building are regulated
by HUD.

6. Disclosure to Tenants

One commenter suggested that the
final regulations address how utility
estimates are to be made available to all
tenants in the building. Because
circumstances may vary and different
reasonable options may exist, the final
regulations do not adopt this suggestion.

Comments

Information about how to provide
comments is in the notice of proposed
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rulemaking on this subject (REG—
123867-14), which is in the Proposed
Rules section in this issue of the Federal
Register.

Table of Contents

The final regulations update the table
of contents to include all of the current
provisions under section 42.

Effect on Other Documents

Notice 2009-44 (2009-21 IRB 1037) is
obsolete for taxable years beginning on
or after March 3, 2016.

Statement of Availability of IRS
Documents

Notice 2009-44 is published in the
Internal Revenue Bulletin and is
available from the Superintendent of
Documents, U.S. Government Printing
Office, Washington, DC 20402, or by
visiting the IRS Web site at http://
WWW.Irs.gov.

Special Analyses

Certain IRS regulations, including this
one, are exempt from the requirements
of Executive Order 12866, as
supplemented and reaffirmed by
Executive Order 13563. Therefore, a
regulatory impact assessment is not
required. It also has been determined
that section 553(b) of the Administrative
Procedure Act (5 U.S.C. chapter 5) does
not apply to these regulations and,
because the regulations do not impose a
collection of information on small
entities, the Regulatory Flexibility Act
(5 U.S.C. chapter 6) does not apply.
Pursuant to section 7805(f) of the Code,
the notice of proposed rulemaking that
preceded these final regulations was
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business. No comments
were received.

Drafting Information

The principal author of these
regulations is David Selig, Office of the
Associate Chief Counsel (Passthroughs
and Special Industries), IRS. However,
other personnel from the Treasury
Department and the IRS participated in
their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation

for part 1 is amended by adding an entry
in numerical order to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.42—-10T also issued under 26
U.S.C. 42(n); * * *

m Par. 2. Section 1.42—0 is amended by:
m 1. Revising the introductory text.
m 2. Revising the heading and adding
entries for §1.42-1.
m 3. Adding entries for § 1.42—-1T.
m 4. Adding entries for §§ 1.42-3
through 1.42-18.

The additions and revisions read as
follows:

§1.42-0 Table of contents.

This section lists the paragraphs
contained in §§ 1.42-1 through 1.42-18
and §1.42—-1T.

§1.42-1 Limitation on low-income housing
credit allowed with respect to qualified
low-income buildings receiving housing
credit allocations from a State or local
housing credit agency.

a) through (g) [Reserved]
h) Filing of forms.

i) [Reserved]

j) Effective dates.

§1.42-1T Limitation on low-income
housing credit allowed with respect to
qualified low income buildings receiving
housing credit allocations from a State or
local housing credit agency (temporary).

(a) In general.

(1) Determination of amount of low-income
housing credit.

(2) Limitation on low-income housing
credit allowed.

(b) The State housing credit ceiling.

(c) Apportionment of State housing credit
ceiling among State and local housing credit
agencies.

(1) In general.

(2) Primary apportionment.

(3) States with 1 or more constitutional
home rule cities.

(i) In general.

(ii) Amount of apportionment to a
constitutional home rule city.

(iii) Effect of apportionment to
constitutional home rule cities on
apportionment to other housing credit
agencies.

(iv) Treatment of governmental authority
within constitutional home rule city.

(4) Apportionment to local housing credit
agencies.

(i) In general.

(ii) Change in apportionment during a
calendar year.

(iii) Exchanges of apportionments.

(iv) Written records of apportionments.

(5) Set-aside apportionments for projects
involving a qualified nonprofit organization.

(i) In general.

(ii) Projects involving a qualified nonprofit
organization.

(6) Expiration of unused apportionments.

— — — —

(d) Housing credit allocation made by State
and local housing credit agencies.

(1) In general.

(2) Amount of a housing credit allocation.
(3) Counting housing credit allocations
against an agency’s aggregate housing credit

dollar amount.

(4) Rules for when applications for housing
credit allocations exceed an agency’s
aggregate housing credit dollar amount.

(5) Reduced or additional housing credit
allocations.

(i) In general.

(ii) Examples.

(6) No carryover of unused aggregate
housing credit dollar amount.

(7) Effect of housing credit allocations in
excess of an agency’s aggregate housing
credit dollar amount.

(8) Time and manner for making housing
credit allocations.

(i) Time.

(ii) Manner.

(iii) Certification.

(iv) Fee.

(v) No continuing agency responsibility.
(e) Housing credit allocation taken into
account by owner of a qualified low-income

building.

(1) Time and manner for taking housing
credit allocation into account.

(2) First-year convention limitation on
housing credit allocation taken into account.

(3) Use of excess housing credit allocation
for increases in qualified basis.

(i) In general.

(ii) Example.

(4) Separate housing credit allocations for
new buildings and increases in qualified
basis.

(5) Acquisition of building for which a
prior housing credit allocation has been
made.

(6) Multiple housing credit allocations.

(f) Exception to housing credit allocation
requirement.

(1) Tax-exempt bond financing.

(i) In general.

(ii) Determining use of bond proceeds.

(iii) Example.

(g) Termination of authority to make
housing credit allocation.

(1) In general.

(2) Carryover of unused 1989
apportionment.

(3) Expiration of exception for tax-exempt
bond financed projects.

(h) [Reserved]

(i) Transitional rules.

* * * * *

§1.42-3 Treatment of buildings financed
with proceeds from a loan under an
Affordable Housing Program established
pursuant to section 721 of the Financial
Institutions Reform, Recovery, and
Enforcement Act of 1989 (FIRREA).

(a) Treatment under sections 42(i) and

42(b).

(b) Effective date.

§1.42-4 Application of not-for-profit rules
of section 183 to low-income housing
credit activities.

(a) Inapplicability to section 42.
(b) Limitation.
(c) Effective date.
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§1.42-5 Monitoring compliance with low-
income housing credit requirements.

(a) Compliance monitoring requirement.

(1) In general.

(2) Requirements for a monitoring
procedure.

(i) In general.

(ii) Order and form.

(iii) [Reserved]

(b) Recordkeeping and record retention
provisions.

(1) Recordkeeping provision.

(2) Record retention provision.

(3) Inspection record retention provision.
(c) Certification and review provisions.
(1) Certification.

(2) Review.

(ii) [Reserved]

(iii) [Reserved]

(3) [Reserved]

(4) Exception for certain buildings.

(i) In general.

(ii) Agreement and review.

(iii) Example.

(5) Agency reports of compliance
monitoring activities.

(d) Inspection provision.

(1) In general.

(2) Inspection standard.
(3) Exception from inspection provision.
(4) Delegation.

(e) Notification-of-noncompliance
provisions.

(1) In general.

(2) Notice to owner.

(3) Notice to Internal Revenue Service.

(i) In general.

(ii) Agency retention of records.

(4) Correction period.

(f) Delegation of authority.

(1) Agencies permitted to delegate
compliance monitoring functions.

(i) In general.

(ii) Limitations.

(2) Agencies permitted to delegate
compliance monitoring functions to another
Agency.

(g) Liability.

(h) Effective/applicability dates.

(1) In general.

2) [Reserved]

§ 1.42-6 Buildings qualifying for carryover
allocations.

(a) Carryover allocations.
(1) In general.
(2) 10 percent basis requirement.
(i) Allocation made before July 1.
(ii) Allocation made after June 30.
(b) Carryover-allocation basis.
(1) In general.
(2) Limitations.
(i) Taxpayer must have basis in land or
depreciable property related to the project.
(ii) High cost areas.
(iii) Amounts not treated as paid or
incurred.
(iv) Fees.
(3) Reasonably expected basis.
(4) Examples.
(c) Verification of basis by Agency.
(1) Verification requirement.
(2) Manner of verification.
(3) Time of verification.
(i) Allocations made before July 1.
(ii) Allocations made after June 30.

(d) Requirements for making carryover
allocations.

(1) In general.

(2) Requirements for allocation.

(3) Special rules for project-based
allocations.

(i) In general.

(ii) Requirement of section
42(h)(1)(F)(1)(I1D).

(4) Recordkeeping requirements.

(i) Taxpayer.

(ii) Agency.

(5) Separate procedure for election of
appropriate percentage month.

(e) Special rules.

(1) Treatment of partnerships and other
flow-through entities.

(2) Transferees.

§1.42-7 Substantially bond-financed
buildings. [Reserved]

§1.42-8 Election of appropriate percentage
month.

(a) Election under section 42(b)(2)(A)(ii)(I)
to use the appropriate percentage for the
month of a binding agreement.

(1) In general.

(2) Effect on state housing credit ceiling.

(3) Time and manner of making election.

(4) Multiple agreements.

(i) Rescinded agreements.

(ii) Increases in credit.

(5) Amount allocated.

(6) Procedures.

(i) Taxpayer.

(ii) Agency.

(7) Examples.

(b) Election under section 42(b)(2)(A)(ii)(II)
to use the appropriate percentage for the
month tax-exempt bonds are issued.

(1) Time and manner of making election.

(2) Bonds issued in more than one month.

(3) Limitations on appropriate percentage.

(4) Procedures.

(i) Taxpayer.

(ii) Agency.

§1.42-9 For use by the general public.

1
(a) General rule.
(b) Limitations.
(c) Treatment of units not for use by the
general public.
§1.42-10 Utility allowances.

(a) Inclusion of utility allowances in gross
rent.

(b) Applicable utility allowances.

(1) Buildings assisted by the Rural Housing
Service.

(2) Buildings with Rural Housing Service
assisted tenants.

(3) Buildings regulated by the Department
of Housing and Urban Development.

(4) Other buildings.

(i) Tenants receiving HUD rental
assistance.

(ii) Other tenants.

) General rule.
B) Utility company estimate.
C) Agency estimate.
D) HUD Utility Schedule Model.
) Energy consumption model.
) Changes in applicable utility allowance.
) In general.
) Annual review.
) Record retention.

(e) Actual consumption submetering
arrangements.

(A
(
(
(
(
(
(
(
(

E
¢
1
2
d

(1) Definition.
(2) Administrative fees.
§1.42-11 Provision of services.

(a) General rule.
(b) Services that are optional.
(1) General rule.
(2) Continual or frequent services.
(3) Required services.

(i) General rule.

(ii) Exceptions.

(A) Supportive services.

(B) Specific project exception.
§1.42-12 Effective dates and transitional

rules.

(a) Effective dates.
(1) In general.
(2) Community Renewal Tax Relief Act of
2000.
(i) In general.
(3) Electronic filing simplification changes.
(4) Utility allowances.
(5) Additional effective dates affecting
utility allowances.
(b) Prior periods.
(c) Carryover allocations.
§1.42-13 Rules necessary and appropriate;
housing credit agencies’ correction of
administrative errors and omissions.

(a) Publication of guidance.

(b) Correcting administrative errors and
omissions.

(1) In general.

(2) Administrative errors and omissions
described.

(3) Procedures for correcting administrative
errors or omissions.

(i) In general.

(ii) Specific procedures.

(iii) Secretary’s prior approval required.

(iv) Requesting the Secretary’s approval.

(v) Agreement to conditions.

(vi) Secretary’s automatic approval.

(vii) How Agency corrects errors or
omissions subject to automatic approval.

(viii) Other approval procedures.

(c) Examples.

(d) Effective date.

§1.42-14 Allocation rules for post-2000
State housing credit ceiling amount.

(a) State housing credit ceiling.
(1) In general.
(2) Cost-of-living adjustment.
(i) General rule.
(ii) Rounding.
(b) The unused carryforward component.
(c) The population component.
(d) The returned credit component.
(1) In general.
(2) Limitations and special rules.
(i) General limitations.
(ii) Credit period limitation.
(iii) Three-month rule for returned credit.
(iv) Returns of credit.
(A) Building not qualified within required
time period.
(B) Noncompliance with terms of the
allocation.
(C) Mutual consent.
(D) Amount not necessary for financial
feasibility.
(3) Manner of returning credit.
(i) Taxpayer notification.
(ii) Internal Revenue Service notification.
(e) The national pool component.
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(f) When the State housing credit ceiling is
determined.

(g) Stacking order.

(h) Nonprofit set-aside.

(1) Determination of set-aside.

(2) Allocation rules.

(i) National Pool.

(1) In general.

(2) Unused housing credit carryover.

(3) Qualified State.

(i) In general.

(ii) Exceptions.

(A) De minimis amount.

(B) Other circumstances.

(iii) Time and manner for making request.

(4) Formula for determining the National
Pool.

(j) Coordination between Agencies.

(k) Example.

(1) Effective dates.

(1) In general.

(2) Community Renewal Tax Relief Act of
2000 changes.
§1.42-15 Available unit rule.

(a) Definitions.

(b) General section 42(g)(2)(D)(i) rule.

(c) Exception.

(d) Effect of current resident moving within
building.

(e) Available unit rule applies separately to
each building in a project.

(f) Result of noncompliance with available
unit rule.

(g) Relationship to tax-exempt bond
provisions.

(h) Examples.

(i) Effective date.

§1.42-16 Eligible basis reduced by federal
grants.

(a) In general.

(b) Grants do not include certain rental
assistance payments.

(c) Qualifying rental assistance program.

(d) Effective date.

§1.42-17 Qualified allocation plan.

(a) Requirements.

(1) In general [Reserved].

(2) Selection criteria [Reserved].
(3) Agency evaluation.

(4) Timing of Agency evaluation.

(i) In general.

(ii) Time limit for placed-in-service
evaluation.

(5) Special rule for final determinations
and certifications.

(6) Bond-financed projects.

(b) Effective date.

§1.42-18 Qualified Contracts.

(a) Extended low-income housing
commitment.

(1) In general.

(i) Extended use period.

(ii) Termination of extended use period.

(iii) Other non-acceptance.

(iv) Eviction, gross rent increase
concerning existing low-income tenants not
permitted.

(2) Exception.

(b) Definitions.

(c) Qualified contract purchase price
formula.

(1) In general.

(i) Initial determination.

(ii) Mandatory adjustment by the buyer and
owner.

(iii) Optional adjustment by the Agency
and owner.
(2) Low-income portion amount.
(3) Outstanding indebtedness.
(4) Adjusted investor equity.
(i) Application of cost-of-living factor.
(ii) Unadjusted investor equity.
(iii) Qualified-contract cost-of-living
adjustment.
(iv) General rule.
(v) Provision by the Commissioner of the
qualified-contract cost-of-living adjustment.
(vi) Methodology.
vii) Example.
5) Other capital contributions.
6) Cash distributions.
i) In general.
ii) Excess proceeds.
iii) Anti-abuse rule.
(d) Administrative discretion and
responsibilities of the Agency.
(1) In general.
(2) Actual offer.
(3) Debarment of certain appraisers.
(e) Effective/applicability date.

m Par. 3. Section 1.42-0T is added to
read as follows:

(
(
(
(
(
(

§1.42-0T Table of contents.

This section lists the paragraphs
contained in §§1.42-5T and 1.42-10T.

§1.42-5T Monitoring compliance with low-
income housing credit requirements
(temporary).

(a)(1) through (a)(2)(ii) [Reserved]
(iii) Effect of guidance published in the

Internal Revenue Bulletin.

(b) through (c)(2)(i) [Reserved]

(3) Frequency and form of certification.
(c)(4) through (g) [Reserved]

(h) Effective/applicability dates.

(1) [Reserved]

(2) Effective/applicability dates of the

REAC inspection protocol.

§1.42-10T Energy obtained directly from
renewable sources (temporary).

(a) through (e)(1)()(A) [Reserved]
(B) Utility not purchased from or through

a local utility company.

(C) Renewable source.
(2) [Reserved]

(f) Date of applicability.
(g) Expiration date.

m Par. 4. Section 1.42-10 is amended
by:
m 1. Adding a sentence after the first
sentence of paragraph (a).
m 2. Revising paragraph (b)(3).
m 3. Revising the first sentence of
paragraph (b)(4)(ii)(A).
m 4. Revising paragraph (b)(4)(ii)(E).
m 5. Adding paragraph (e).

The additions and revisions read as
follows:

§1.42-10 Utility allowances.

(a) * * * For purposes of the
preceding sentence, if the cost of a
particular utility for a residential unit is
paid pursuant to an actual-consumption
submetering arrangement within the
meaning of paragraph (e)(1) of this

section, then that cost is treated as being
paid directly by the tenant(s) and not by
or through the owner of the building.
R

(b)y*x * =

(3) Buildings regulated by the
Department of Housing and Urban
Development. If neither a building nor
any tenant in the building receives RHS
housing assistance, and the rents and
utility allowances of the building are
regulated by HUD (HUD-regulated
buildings), the applicable utility
allowance for all rent-restricted units in
the building is the applicable HUD
utility allowance.

(4) * % %

(11) * *x %

(A) * * *If none of the rules of
paragraphs (b)(1), (2), (3), and (4)(i) of
this section apply to determine the
appropriate utility allowance for a rent-
restricted unit, then the appropriate
utility allowance for the unit is the
applicable PHA utility allowance. * * *

* * * * *

(E) Energy consumption model. A
building owner may calculate utility
estimates using an energy and water and
sewage consumption and analysis
model (energy consumption model).
The energy consumption model must, at
a minimum, take into account specific
factors including, but not limited to,
unit size, building orientation, design
and materials, mechanical systems,
appliances, characteristics of the
building location, and available
historical data. The utility consumption
estimates must be calculated by a
properly licensed engineer or other
qualified professional. The qualified
professional and the building owner
must not be related within the meaning
of section 267(b) or 707(b). If a qualified
professional is not a properly licensed
engineer and if the building owner
wants to utilize that qualified
professional to calculate utility
consumption estimates, then the owner
must obtain approval from the Agency
that has jurisdiction over the building.
Further, regardless of the type of
qualified professional, the Agency may
approve or disapprove of the energy
consumption model or require
information before permitting its use. In
addition, utility rates used for the
energy consumption model must be no
older than the rates in place 60 days
prior to the beginning of the 90-day
period under paragraph (c)(1) of this
section.

* * * * *

(e) Actual-consumption submetering
arrangements—(1) Definition. For
purposes of this section, an actual-
consumption submetering arrangement
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for a utility in a residential unit
possesses all of the following attributes:

(i) The utility consumed in the unit is
described in paragraph (e)(1)(i)(A) of
this section or in §1.42—-10T(e)(1)(1)(B);

(A) The utility is purchased from or
through a local utility company by the
building owner (or its agent or other
party acting on behalf of the building
owner).

(B) [Reserved]. For further guidance
see §1.42—-10T(e)(1)(i)(B) through
(e)(1)H(C)(3).

(ii) The tenants in the unit are billed
for, and pay the building owner (or its
agent or other party acting on behalf of
the building owner) for, the unit’s
consumption of the utility;

(iii) The billed amount reflects the
unit’s actual consumption of the utility.
In the case of sewerage charges,
however, if the unit’s sewerage charges
are combined on the bill with water
charges and the sewerage charges are
determined based on the actual water
consumption of the unit, then the bill is
treated as reflecting the actual sewerage
consumption of the unit; and

(iv) The rate at which the building
owner bills for the utility satisfies the
following requirements:

(A) To the extent that the utility
consumed is described in paragraph
(e)(1)(1)(A) of this section, the utility rate
charged to the tenants of the unit does
not exceed the rate incurred by the
building owner for that utility; and

(B) To the extent that the utility
consumed is described in § 1.42—
10T(e)(1)(i)(B), the utility rate charged to
the tenants of the unit does not exceed
the rate described in § 1.42—
10T(e)(1)(iv)(B).

(2) Administrative fees. If the owner
charges a unit’s tenants a fee for
administering an actual-consumption
submetering arrangement, the fee is not
considered gross rent for purposes of
section 42(g)(2). The preceding
sentence, however, does not apply
unless the fee is computed in the same
manner for every unit receiving the
same submetered utility service, nor
does it apply to any amount by which
the aggregate monthly fee or fees for all
of the unit’s utilities under one or more
actual-consumption submetering
arrangements exceed the greater of—

(i) Five dollars per month;

(ii) An amount (if any) designated by
publication in the Internal Revenue
Bulletin (see §601.601(d)(2)(ii) of this
chapter); or

(ii1) The lesser of—

(A) The dollar amount (if any)
specifically prescribed under a State or
local law; or

(B) A maximum amount (if any)
designated by publication in the

Internal Revenue Bulletin (see
§601.601(d)(2)(ii) of this chapter).

m Par. 5. Section 1.42—-10T is added to
read as follows:

§1.42-10T Energy obtained directly from
renewable sources (temporary).

(a) through (e)(1)(1)(A) [Reserved]. For
further guidance see § 1.42-10(a)
through (e)(1)(i)(A).

(B) Utility not purchased from or
through a local utility company. The
utility is not described in § 1.42—
10(e)(1)(i)(A) and is produced from a
renewable source (within the meaning
of paragraph (e)(1)(i)(C) of this section).

(C) Renewable source. For purposes of
paragraph (e)(1)(1)(B) of this section, a
utility is produced from a renewable
source if—

(1) It is energy that is produced from
energy property described in section 48;
(2) It is energy that is produced from

property that is part of a facility
described in section 45(d)(1) through
(4), (6), (9), or (11); or

(3) It is a utility that is described in
guidance published for this purpose in
the Internal Revenue Bulletin (see
§601.601(d)(2)(ii) of this chapter).

(ii) through (iv)(A) [Reserved]. For
further guidance see § 1.42—10(e)(1)(ii)
through (e)(1)(iv)(A).

(B) The rate described in this
paragraph (e)(1)(iv)(B) is the rate at
which the local utility company would
have charged the tenants in the unit for
the utility if that entity had provided it
to them.

(2) [Reserved]

(f) Date of applicability. This section
applies to a building owner’s taxable
years beginning on or after March 3,
2016. A building owner may apply the
provisions of this section to the building
owner’s taxable years beginning before
March 3, 2016.

(g) Expiration date. The applicability
of this section expires on March 1, 2019.
m Par. 6. Section 1.42—12 is amended by
adding paragraph (a)(5) to read as
follows:

§1.42-12 Effective dates and transitional
rules.

(a] R

(5) Additional effective dates affecting
utility allowances. (i) The following
provisions apply to a building owner’s
taxable years beginning on or after
March 3, 2016—

(A) The second sentence in § 1.42—

10(a);

(B) Section 1.42-10(b )(3)

(C) The first sentence in §1.42—
10(b)(4)(ii)(A);
(D) Section 1.42—-10(b)(4)(ii)(E); and

(E) Section 1.42—10(e).

ii) A building owner may apply these
provisions to the building owner’s

taxable years beginning before March 3,
2016. Otherwise, the utility allowances
provisions that apply to taxable years
beginning before March 3, 2016 are
contained in § 1.42-10 (see 26 CFR part
1 revised as of April 1, 2015).

John Dalrymple,

Deputy Commissioner for Services and
Enforcement.

Approved: February 8, 2016.
Mark J. Mazur,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. 2016-04606 Filed 3-2—16; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau
27 CFR Part 9

[Docket No. TTB-2015-0008; T.D. TTB-134;
Ref: Notice No. 152]

RIN 1513-AC21
Expansion of the Willamette Valley
Viticultural Area

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.
ACTION: Final rule; Treasury decision.

SUMMARY: The Alcohol and Tobacco Tax
and Trade Bureau (TTB) is expanding
the approximately 5,360-square mile
“Willamette Valley” viticultural area in
northwestern Oregon, by approximately
29 square miles. Neither the established
viticultural area nor the expansion area
is located within any other established
viticultural area. TTB designates
viticultural areas to allow vintners to
better describe the origin of their wines
and to allow consumers to better
identify wines they may purchase.
DATES: This final rule is effective April
4, 2016.

FOR FURTHER INFORMATION CONTACT:
Karen A. Thornton, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, 1310 G Street
NW., Box 12, Washington, DC 20005;
phone 202-453-1039, ext. 175.
SUPPLEMENTARY INFORMATION:

Background on Viticultural Areas

TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (FAA Act), 27
U.S.C. 205(e), authorizes the Secretary
of the Treasury to prescribe regulations
for the labeling of wine, distilled spirits,
and malt beverages. The FAA Act
provides that these regulations should,
among other things, prohibit consumer
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deception and the use of misleading
statements on labels and ensure that
labels provide the consumer with
adequate information as to the identity
and quality of the product. The Alcohol
and Tobacco Tax and Trade Bureau
(TTB) administers the FAA Act
pursuant to section 1111(d) of the
Homeland Security Act of 2002,
codified at 6 U.S.C. 531(d). The
Secretary has delegated various
authorities through Treasury
Department Order 120-01 (dated
December 10, 2013, superseding
Treasury Order 120-01 (Revised),
“Alcohol and Tobacco Tax and Trade
Bureau,” dated January 24, 2003), to the
TTB Administrator to perform the
functions and duties in the
administration and enforcement of these
laws.

Part 4 of the TTB regulations (27 CFR
part 4) authorizes the establishment of
definitive viticultural areas and the use
of their names as appellations of origin
on wine labels and in wine
advertisements. Part 9 of the TTB
regulations (27 CFR part 9) sets forth the
standards for the preparation and
submission of petitions for the
establishment or modification of
American viticultural areas (AVAs) and
lists the approved AVAs.

Definition

Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines
a viticultural area for American wine as
a delimited grape-growing region having
distinguishing features, as described in
part 9 of the regulations, and a name
and a delineated boundary, as
established in part 9 of the regulations.
These designations allow vintners and
consumers to attribute a given quality,
reputation, or other characteristic of a
wine made from grapes grown in an area
to the wine’s geographic origin. The
establishment of AVAs allows vintners
to describe more accurately the origin of
their wines to consumers and helps
consumers to identify wines they may
purchase. Establishment of an AVA is
neither an approval nor an endorsement
by TTB of the wine produced in that
area.

Requirements

Section 4.25(e)(2) of the TTB
regulations (27 CFR 4.25(e)(2)) outlines
the procedure for proposing an AVA
and provides that any interested party
may petition TTB to establish a grape-
growing region as an AVA. Petitioners
may use the same process to request
changes involving established AVAs.
Section 9.12 of the TTB regulations (27
CFR 9.12) prescribes standards for
petitions for modifying established

AVAs. Petitions to expand an
established AVA must include the
following:

¢ Evidence that the area within the
proposed expansion area boundary is
nationally or locally known by the name
of the established AVA;

¢ An explanation of the basis for
defining the boundary of the proposed
expansion area;

e A narrative description of the
features of the proposed expansion area
that affect viticulture, such as climate,
geology, soils, physical features, and
elevation, that make the proposed
expansion area similar to the
established AVA and distinguish it from
adjacent areas outside the established
AVA boundary;

o The appropriate United States
Geological Survey (USGS) map(s)
showing the location of the proposed
expansion area, with the boundary of
the proposed expansion area clearly
drawn thereon; and

o A detailed narrative description of
the proposed expansion area boundary
based on USGS map markings.

Petition to Expand the Willamette
Valley AVA

TTB received a petition from Steve
Thomson, the executive vice president
of King Estate Winery in Eugene,
Oregon, proposing to expand the
established “Willamette Valley” AVA in
northwestern Oregon. The Willamette
Valley AVA (27 CFR 9.90) was
established by T.D. ATF-162, which
was published in the Federal Register
on December 1, 1983 (48 FR 54221). The
Willamette Valley AVA covers
approximately 5,360 square miles in
Benton, Lane, Linn, Clackamas, Lincoln,
Marion, Multnomah, Polk, Tillamook,
Washington, and Yamhill Counties.
Neither the proposed expansion area
nor the established AVA are located
within any other established AVA.

The proposed expansion area is
located in Lane County and is adjacent
to the southern tip of the established
Willamette Valley AVA boundary and
covers approximately 29 square miles.
The King Estate Winery operates one of
the two commercial vineyards that
cover a total of 508 acres within the
proposed expansion area, and provided
information that the second vineyard
owner also supports the proposed
expansion. The King Estate Winery and
the second vineyard each have a winery
within the proposed expansion area. A
third winery is also included in the
proposed expansion area; however, it
does not operate a vineyard within the
proposed expansion area. The vineyards
and wineries did not exist at the time
the Willamette Valley AVA was

established in 1983 and currently are
not within any AVA. The petition
included letters from the president of
the Willamette Valley Wineries
Association and the president of the
Oregon Winegrowers Association in
support of the proposed expansion.

According to the petition, the
topography, soils, and climate of the
proposed expansion area are similar to
those of the established Willamette
Valley AVA. The petition states that
both the proposed expansion area and
the established AVA are composed of
rolling hills and valleys between the
Coast Range Mountains to the west and
the Cascade Mountains to the east.
Elevations within the proposed AVA
range from 500 feet to 1,200 feet, which
is within the range of elevations found
in the established AVA. By contrast, the
region outside both the proposed
expansion area and the Willamette
Valley AVA is marked by mountainous
terrain with higher elevations. The
proposed expansion area and the
established AVA are also within the
watersheds of both the Willamette and
the Siuslaw Rivers, whereas the region
to the south of both the proposed
expansion area and the established AVA
drains exclusively into the Umpqua
River.

The petition describes the soils within
both the proposed expansion area and
the Willamette Valley AVA as having a
“xeric” moisture regime of soil
classification, meaning that they
typically retain low amounts of
moisture and generally have depleted
their moisture reserves by the end of the
growing season. Common soil series
within both the proposed expansion
area and the established AVA include
Bellpine, Jory, Willakenzie, Dupee, and
Peavine. The petition states that
although Peavine soils are found outside
the proposed expansion area and the
established AVA, other soils such as
Blanchley, Honeygrove Complex,
Bohanon, Preacher, Klickitat, Kirney,
and Digger Complex soils are also
present and are not found in either the
proposed expansion area or the
Willamette Valley AVA. Additionally,
the soils of the surrounding region are
described as having an “udic” moisture
regime of soil classification, meaning
the soils typically retain even amounts
of water throughout the year.

The petition compared the climate of
the proposed expansion area to the
climates of several established AVAs
that are also located within the larger
Willamette Valley AVA, as well as to
the climate of the Umpqua Valley AVA
(27 CFR 9.89), which is adjacent to the
southernmost point of the Willamette
Valley AVA and south of the proposed
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expansion area. The petition shows that
the annual mean temperature, growing
season precipitation amounts, and
growing degree day accumulations
within the proposed expansion area are
slightly lower than those of the AVAs
within the Willamette Valley AVA.
However, the climate data from the
proposed expansion area is more similar
to the climate data from the AVAs
located within the Willamette Valley
AVA than to the climate data from the
Umpqua Valley AVA.

Notice of Proposed Rulemaking and
Comments Received

TTB published Notice No. 152 in the
Federal Register on June 18, 2015 (80
FR 34864), proposing to expand the
Willamette Valley AVA. In the
document, TTB summarized the
evidence from the petition regarding the
name, boundary, and distinguishing
features for the proposed expansion
area. For a detailed description of the
evidence relating to the name,
boundary, and distinguishing features of
the proposed expansion area, and for a
comparison of the distinguishing
features of the proposed expansion area
to the surrounding areas and to the
established Willamette Valley AVA, see
Notice No. 152.

In Notice No. 152, TTB solicited
comments on the accuracy of the name,
boundary, climatic, and other required
information submitted in support of the
petition. The comment period closed on
August 17, 2015. TTB received two
comments in response to Notice No.
152. The first comment (Comment 1)
did not directly address the proposed
expansion of the Willamette Valley
AVA and, instead, issued a general
caution against establishing too many
AVAs in any given area, as rapid or
uncontrolled growth may cause long-
term harm to the economy, quality of
life, and agricultural diversity of the
community. TTB considers this
comment to be outside the scope of the
proposed rule.

The second comment (Comment 2)
identified two typographical errors in
the proposed regulatory text of Notice
No. 152. The commenter noted that in
paragraph (c)(17) of the proposed
regulatory text, Oregon State Highway
99 was incorrectly referred to as
Interstate Highway 99. TTB agrees that
the State highway was incorrectly
designated in the proposed regulatory
text, and the correction has been made
in the final rule text. The commenter
also stated that U.S. Highway 26 was
incorrectly identified as Interstate
Highway 26 in redesignated paragraph
(c)(32). Although TTB did not propose
to change the text of redesignated

paragraph (c)(32) in Notice No. 152, the
commenter is correct that the Federal
highway is improperly designated in
that paragraph as it currently appears in
the Code of Federal Regulations.
Therefore, TTB is also making that edit
in the final rule text of this document.

TTB Determination

After careful review of the petition
and comments received, TTB finds that
the topography, soil, and climate
evidence provided by the petitioner
sufficiently demonstrates that the
proposed expansion area is similar to
the established Willamette Valley AVA
and should also be recognized as part of
that AVA. Accordingly, under the
authority of the FAA Act, section
1111(d) of the Homeland Security Act of
2002, and parts 4 and 9 of the TTB
regulations, TTB expands the 5,360-
square mile “Willamette Valley” AVA
to include the approximately 29-square
mile expansion area as described in
Notice No. 152, effective 30 days from
the publication date of this document.

In the regulatory text of this final rule,
TTB is also correcting a typographical
error that appeared in proposed
paragraph (c)(17) and a second
typographical error that was identified
by a commenter in redesignated
paragraph (c)(32). These corrections will
properly identify two roads as a State
highway and a Federal highway,
respectively. No other changes have
been made to the regulatory text.

Boundary Description

See the narrative description of the
boundary of the AVA expansion in the
regulatory text published at the end of
this final rule.

Maps
The petitioner provided the required

maps, and they are listed below in the
regulatory text.

Impact on Current Wine Labels

Part 4 of the TTB regulations prohibits
any label reference on a wine that
indicates or implies an origin other than
the wine’s true place of origin. For a
wine to be labeled with an AVA name
or with a brand name that includes an
AVA name, at least 85 percent of the
wine must be derived from grapes
grown within the area represented by
that name, and the wine must meet the
other conditions listed in § 4.25(e)(3) of
the TTB regulations (27 CFR 4.25(e)(3)).
If the wine is not eligible for labeling
with an AVA name and that name
appears in the brand name, then the
label is not in compliance, and the
bottler must change the brand name and
obtain approval of a new label.

Similarly, if the AVA name appears in
another reference on the label in a
misleading manner, the bottler would
have to obtain approval of a new label.
Different rules apply if a wine has a
brand name containing an AVA name
that was used as a brand name on a
label approved before July 7, 1986. See
§4.39(i)(2) of the TTB regulations (27
CFR 4.39(i)(2)) for details.

The expansion of the Willamette
Valley AVA will not affect any other
existing AVA, and bottlers using
“Willamette Valley” as an appellation of
origin or in a brand name for wines
made from grapes within the established
Willamette Valley AVA will not be
affected by this expansion. The
expansion will allow vintners to use
“Willamette Valley” as an appellation of
origin for wines made primarily from
grapes grown within the expansion area
if the wines meet the eligibility
requirements for the appellation.

Regulatory Flexibility Act

TTB certifies that this regulation will
not have a significant economic impact
on a substantial number of small
entities. The regulation imposes no new
reporting, recordkeeping, or other
administrative requirement. Any benefit
derived from the use of an AVA name
would be the result of a proprietor’s
efforts and consumer acceptance of
wines from that area. Therefore, no
regulatory flexibility analysis is
required.

Executive Order 12866

It has been determined that this rule
is not a significant regulatory action as
defined by Executive Order 12866 of
September 30, 1993. Therefore, no
regulatory assessment is required.

Drafting Information

Karen A. Thornton of the Regulations
and Rulings Division drafted this final
rule.

List of Subjects in 27 CFR Part 9
Wine.
The Regulatory Amendment

For the reasons discussed in the
preamble, TTB amends title 27, chapter
I, part 9, Code of Federal Regulations, as
follows:

PART 9—AMERICAN VITICULTURAL
AREAS

m 1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.
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Subpart C—Approved American
Viticultural Areas

m 2. Section 9.90 is amended by revising
paragraph (b) introductory text, adding
paragraph (b)(4), removing paragraphs
(c)(11) through (13), redesignating
paragraphs (c)(14) through (32) as
paragraphs (c)(18) through (36), revising
newly redesignated paragraph (c)(32),
and adding paragraphs (c)(11) through
(17) to read as follows:

§9.90 Willamette Valley.

* * * * *

(b) Approved maps. The approved
maps for determining the boundaries of
the Willamette Valley viticultural area
are three U.S.G.S. Oregon maps scaled
1:250,000 and one U.S.G.S. Oregon map
scaled 1:24,000. They are entitled:

* * * * *

(4) “Letz Creek, OR” (revised 1984).

(C) * *x %

(11) Northeast, then southeast along
the 1,000 foot contour line
approximately 12 miles to its
intersection with the RSW/R6W range
line;

(12) South along the R5W/R6W range
line approximately 0.25 mile to the
intersection with the 1,000 foot contour
line;

(13) Generally southeast along the
meandering 1,000 foot contour line,
crossing onto the Letz Creek map, to a
point on the 1,000 foot contour line
located due north of the intersection of
Siuslaw River Road and Fire Road;

(14) South in a straight line
approximately 0.55 mile, crossing over
the Siuslaw River and the intersection
of Siuslaw River Road and Fire Road, to
the 1,000 foot contour line;

(15) Generally southeast along the
meandering 1,000 foot contour line,
crossing onto the Roseburg, Oregon
map, to the intersection of the 1,000 foot
contour line with the Lane/Douglas
County line;

(16) East along the Lane/Douglas
County line approximately 3.8 miles to
the intersection with the 1,000 foot
contour line just east of the South Fork
of the Siuslaw River;

(17) Generally north, then northeast
along the 1,000 foot contour line around
Spencer Butte, and then generally south
to a point along the Lane/Douglas
County line 0.5 mile north of State
Highway 99;

* * * * *

(32) North along R5E/R6E 10.5 miles
to a point where it intersects the Mount
Hood National Forest boundary
(approximately three miles north of U.S.
Highway 26);

* * * * *

Signed: February 8, 2016.
John J. Manfreda,
Administrator.
Approved: February 11, 2016.
Timothy E. Skud,
Deputy Assistant Secretary (Tax, Trade, and
Tariff Policy).
[FR Doc. 2016—04710 Filed 3-2—16; 8:45 am]
BILLING CODE 4810-31-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau
27 CFR Part 9

[Docket No. TTB-2015-0009; T.D. TTB-135;
Ref: Notice No. 153]

RIN 1513-AC20

Establishment of the Loess Hills
District Viticultural Area

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.

ACTION: Final rule; Treasury decision.

SUMMARY: The Alcohol and Tobacco Tax
and Trade Bureau (TTB) establishes the
approximately 12,897-square mile
“Loess Hills District” viticultural area in
western Iowa and northwestern
Missouri. This new viticultural area is
not located within any other viticultural
area. TTB designates viticultural areas
to allow vintners to better describe the
origin of their wines and to allow
consumers to better identify wines they
may purchase.

DATES: This final rule is effective April
4, 2016.

FOR FURTHER INFORMATION CONTACT:
Karen A. Thornton, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, 1310 G Street
NW., Box 12, Washington, DC 20005;
phone 202-453-1039, ext. 175.
SUPPLEMENTARY INFORMATION:

Background on Viticultural Areas
TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (FAA Act), 27
U.S.C. 205(e), authorizes the Secretary
of the Treasury to prescribe regulations
for the labeling of wine, distilled spirits,
and malt beverages. The FAA Act
provides that these regulations should,
among other things, prohibit consumer
deception and the use of misleading
statements on labels and ensure that
labels provide the consumer with
adequate information as to the identity
and quality of the product. The Alcohol
and Tobacco Tax and Trade Bureau
(TTB) administers the FAA Act

pursuant to section 1111(d) of the
Homeland Security Act of 2002,
codified at 6 U.S.C. 531(d). The
Secretary has delegated various
authorities through Treasury
Department Order 120-01 (dated
December 10, 2013, superseding
Treasury Order 120-01 (Revised),
“Alcohol and Tobacco Tax and Trade
Bureau,” dated January 24, 2003), to the
TTB Administrator to perform the
functions and duties in the
administration and enforcement of these
laws.

Part 4 of the TTB regulations (27 CFR
part 4) authorizes TTB to establish
definitive viticultural areas and regulate
the use of their names as appellations of
origin on wine labels and in wine
advertisements. Part 9 of the TTB
regulations (27 CFR part 9) sets forth
standards for the preparation and
submission of petitions for the
establishment or modification of
American viticultural areas (AVAs) and
lists the approved AVAs.

Definition

Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines
a viticultural area for American wine as
a delimited grape-growing region having
distinguishing features, as described in
part 9 of the regulations, and a name
and a delineated boundary, as
established in part 9 of the regulations.
These designations allow vintners and
consumers to attribute a given quality,
reputation, or other characteristic of a
wine made from grapes grown in an area
to the wine’s geographic origin. The
establishment of AVAs allows vintners
to describe more accurately the origin of
their wines to consumers and helps
consumers to identify wines they may
purchase. Establishment of an AVA is
neither an approval nor an endorsement
by TTB of the wine produced in that
area.

Requirements

Section 4.25(e)(2) of the TTB
regulations (27 CFR 4.25(e)(2)) outlines
the procedure for proposing an AVA
and provides that any interested party
may petition TTB to establish a grape-
growing region as an AVA. Section 9.12
of the TTB regulations (27 CFR 9.12)
prescribes standards for petitions for the
establishment or modification of AVAs.
Petitions to establish an AVA must
include the following:

e Evidence that the area within the
proposed AVA boundary is nationally
or locally known by the AVA name
specified in the petition;

¢ An explanation of the basis for
defining the boundary of the proposed
AVA;



11114

Federal Register/Vol. 81, No. 42/ Thursday, March 3, 2016/Rules and Regulations

e A narrative description of the
features of the proposed AVA affecting
viticulture, such as climate, geology,
soils, physical features, and elevation,
that make the proposed AVA distinctive
and distinguish it from adjacent areas
outside the proposed AVA boundary;

e The appropriate United States
Geological Survey (USGS) map(s)
showing the location of the proposed
AVA, with the boundary of the
proposed AVA clearly drawn thereon;
and

e A detailed narrative description of
the proposed AVA boundary based on
USGS map markings.

Loess Hills District Petition

TTB received a petition from Shirley
Frederiksen, on behalf of the Western
Iowa Grape Growers Association and
the Golden Hills Resource Gonservation
and Development organization
proposing the establishment of the
“Loess Hills District” AVA in western
Iowa and northwestern Missouri. The
proposed AVA covers a long, narrow
north-south orientated swath of land
along the Big Sioux and Missouri
Rivers, covering 12,897 square miles
from Hawarden, lowa, to Craig,
Missouri. There are approximately 66
commercially-producing vineyards
covering a total of 112 acres distributed
throughout the proposed AVA, along
with 13 wineries. The proposed Loess
Hills District AVA is not located within
any established AVA.

According to the petition, the
distinguishing features of the proposed
Loess Hills District AVA are its soil,
topography, and climate. The proposed
AVA is located in a region characterized
by extremely deep layers of wind-
deposited soil called “loess.” Loess is a
loose, crumbly soil comprised of quartz,
feldspar, mica, and other materials
which were ground into a fine powder
by glaciers during the Ice Ages. When
the glaciers melted, the water pushed
this glacial flour down the Missouri
River Valley. When the waters receded,
the exposed silt dried and was picked
up by the prevailing westerly winds and
redeposited over broad areas.

The heaviest, coarsest loess particles
were deposited along the Missouri
River, within the proposed Loess Hills
District AVA, and formed a landscape of
rolling-to-steep hills. According to the
petition, the rolling topography allows
cold air to drain away from the
vineyards, thus reducing the threat of
frost. By contrast, the terrain in the
regions to the north, south, and east of
the proposed AVA is marked by broadly
undulating hills with shallower slopes
and lower elevations than are found
within the proposed AVA. The terrain

west of the proposed AVA is dominated
by wide, flat flood plains.

The loess deposits within the
proposed AVA reach depths of up to
300 feet, which are the thickest deposits
of loess within the United States. The
petition states that the thickness of the
loess within the proposed AVA enables
roots to extend deep into the soil
without being stopped by a restrictive
barrier such as denser soils or bedrock.
The lack of a restrictive barrier also
allows water to drain away from the
roots quickly, which reduces the risk of
fungal diseases and rot. In comparison,
in every direction outside the proposed
AVA, the depth of loess is 20 feet or
less, which is significantly shallower
than within the proposed AVA.

The petition also states that the
proposed Loess Hills District AVA has
a long growing season and relatively
high annual precipitation amounts. The
early last-spring-frost date reduces the
risk that tender new buds and shoots
will be damaged by spring frosts, and
the late first-fall-frost date allows
adequate time for late-maturing varieties
of grapes, including Norton,
Chambourcin, and Noiret, to ripen
before frost can damage the fruit. The
high precipitation amounts provide
adequate hydration for the vines, so
irrigation is seldom necessary within
the proposed AVA. However, the
rainfall amounts also pose a risk of
erosion due to both the steepness of the
hillsides and the loose, crumbly nature
of the soils. When compared to the
proposed AVA, the regions to the north,
east, and west have shorter growing
seasons. To the south of the proposed
AVA, the growing season is longer.
Annual precipitation amounts in the
region south of the proposed AVA are
higher, while the precipitation amounts
in the region to the west are lower than
those found within the proposed AVA.

Notice of Proposed Rulemaking and
Comments Received

TTB published Notice No. 153 in the
Federal Register on June 18, 2015 (80
FR 34857), proposing to establish the
Loess Hills District AVA. In the
document, TTB summarized the
evidence from the petition regarding the
name, boundary, and distinguishing
features for the proposed AVA. The
document also compared the
distinguishing features of the proposed
AVA to the features of the surrounding
areas. For a detailed description of the
evidence relating to the name,
boundary, and distinguishing features of
the proposed AVA, and for a detailed
comparison of the distinguishing
features of the proposed AVA to the
surrounding areas, see Notice No. 153.

In Notice No. 153, TTB solicited
comments on the accuracy of the name,
boundary, and other required
information submitted in support of the
petition. The comment period closed on
August 17, 2015. TTB did not receive
any comments in response to Notice No.
153.

TTB Determination

After careful review of the petition,
TTB finds that the evidence provided by
the petitioner supports the
establishment of the Loess Hills District
AVA. Accordingly, under the authority
of the FAA Act, section 1111(d) of the
Homeland Security Act of 2002, and
parts 4 and 9 of the TTB regulations,
TTB establishes the “Loess Hills
District” AVA in western Iowa and
northwestern Missouri, effective 30 days
from the publication date of this
document.

Boundary Description

See the narrative description of the
boundary of the AVA in the regulatory
text published at the end of this final
rule.

Maps
The petitioner provided the required

maps, and they are listed below in the
regulatory text.

Impact on Current Wine Labels

Part 4 of the TTB regulations prohibits
any label reference on a wine that
indicates or implies an origin other than
the wine’s true place of origin. For a
wine to be labeled with an AVA name
or with a brand name that includes an
AVA name, at least 85 percent of the
wine must be derived from grapes
grown within the area represented by
that name, and the wine must meet the
other conditions listed in 27 CFR
4.25(e)(3). If the wine is not eligible for
labeling with an AVA name and that
name appears in the brand name, then
the label is not in compliance and the
bottler must change the brand name and
obtain approval of a new label.
Similarly, if the AVA name appears in
another reference on the label in a
misleading manner, the bottler would
have to obtain approval of a new label.
Different rules apply if a wine has a
brand name containing an AVA name
that was used as a brand name on a
label approved before July 7, 1986. See
27 CFR 4.39(i)(2) for details.

With the establishment of this AVA,
its name, “Loess Hills District,” will be
recognized as a name of viticultural
significance under §4.39(i)(3) of the
TTB regulations (27 CFR 4.39(i)(3)). The
text of the regulation clarifies this point.
Consequently, wine bottlers using the
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name ‘“‘Loess Hills District” in a brand
name, including a trademark, or in
another label reference as to the origin
of the wine, will have to ensure that the
product is eligible to use the AVA name
as an appellation of origin. TTB is not
designating “Loess Hills,” standing
alone, as a term of viticultural
significance due to the current use of
“Loess Hills,” standing alone, as a brand
name on wine labels.

The establishment of the Loess Hills
District AVA will not affect any existing
AVA. The establishment of the Loess
Hills District AVA will allow vintners to
use “‘Loess Hills District” as an
appellation of origin for wines made
primarily from grapes grown within the
Loess Hills District AVA if the wines
meet the eligibility requirements for the
appellation.

Regulatory Flexibility Act

TTB certifies that this regulation will
not have a significant economic impact
on a substantial number of small
entities. The regulation imposes no new
reporting, recordkeeping, or other
administrative requirement. Any benefit
derived from the use of an AVA name
would be the result of a proprietor’s
efforts and consumer acceptance of
wines from that area. Therefore, no
regulatory flexibility analysis is
required.

Executive Order 12866

TTB has determined that this final
rule is not a significant regulatory action
as defined by Executive Order 12866 of
September 30, 1993. Therefore, no
regulatory assessment is required.

Drafting Information

Karen A. Thornton of the Regulations
and Rulings Division drafted this final
rule.

List of Subjects in 27 CFR Part 9
Wine.
The Regulatory Amendment

For the reasons discussed in the
preamble, TTB amends title 27, chapter
I, part 9, Code of Federal Regulations, as
follows:

PART 9—AMERICAN VITICULTURAL
AREAS

m 1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.

Subpart C—Approved American
Viticultural Areas

m 2. Add §9.255 to read as follows:

§9.255 Loess Hills District.

(a) Name. The name of the viticultural
area described in this section is “Loess
Hills District”. For purposes of part 4 of
this chapter, “Loess Hills District” is a
term of viticultural significance.

(b) Approved maps. The 13 United
States Geological Survey (USGS)
1:100,000 scale topographic maps used
to determine the boundary of the Loess
Hills District viticultural area are titled:

(1) Rock Rapids, Iowa-South Dakota,
1985;

(2) Sioux City North, Iowa-South
Dakota-Nebraska, 1986; photoinspected
1990;

(3) Storm Lake, Iowa, 1985;
photoinspected 1990;

(4) Ida Grove, Iowa, 1985;
photoinspected 1990;

(5) Carroll, Iowa, 1993;

(6) Guthrie Center, Iowa, 1993;

(7) Creston, Iowa, 1993;

(8) Omaha, Nebraska-Iowa, 1985;
photoinspected, 1990;

(9) Nebraska City, Nebraska-Iowa-
Missouri, 1993;

(10) Falls City, Nebraska-Missouri,
1986; photoinspected 1991;

(11) Harlan, Iowa-Nebraska, 1980;

(12) Blair, Nebraska-Iowa, 1986;
photoinspected 1988; and

(13) Sioux City South, Iowa-Nebraska-
South Dakota, 1986; photoinspected
1990.

(c) Boundary. The Loess Hills District
viticultural area is located in Fremont,
Page, Mills, Montgomery,
Pottawattamie, Cass, Harrison, Shelby,
Audubon, Monona, Crawford, Carroll,
Woodbury, Ida, Sac, Plymouth, and
Sioux Counties in western Iowa and
Atchison and Holt Counties in
northwestern Missouri. The boundary of
the Loess Hills District viticultural area
is as described below:

(1) The beginning point is on the Rock
Rapids, Iowa-South Dakota map, in
Sioux County, Iowa, at the intersection
of the Big Sioux River and an unnamed
road known locally as County Road B30
(360th Street), east of Hudson, South
Dakota. From the beginning point,
proceed east on County Road B30
approximately 3 miles to a road known
locally as County Road K22 (Coolidge
Avenue); then

(2) Proceed south on County Road
K22 approximately 3 miles to a road
known locally as County Road B40
(390th Street); then

(3) Proceed east on County Road B40
approximately 4 miles to a road known
locally as County Road K30 (Eagle
Avenue); then

(4) Proceed south on County Road
K30 approximately 13.1 miles, crossing
onto the Sioux City North, Iowa-South
Dakota-Nebraska map and continuing

into Plymouth County, Iowa, to a road
known locally as County Road C12
(110th Street), at Craig, lowa; then

(5) Proceed east on County Road C12
approximately 2 miles to a road known
locally as County Road K42 (Jade
Avenue), at the marked 436-meter
elevation point; then

(6) Proceed south on County Road
K42 approximately 10 miles to a road
known locally as County Road C38; then

(7) Proceed east on County Road C38
approximately 6.4 miles to a road
known locally as County Road K49 (7th
Avenue SE), approximately 2 miles
south of La Mars, Iowa; then

(8) Proceed south on County Road
K49 approximately 4 miles to a road
known locally as County Road C44
(230th Street); then

(9) Proceed east on County Road C44
approximately 5 miles to a road known
locally as County Road K64 (Oyens
Avenue); then

(10) Proceed south on County Road
K64 approximately 4.1 miles to a road
known locally as County Road C60
(290th Street); then

(11) Proceed east on County Road C60
approximately 5 miles, crossing onto the
Storm Lake, Iowa map, to State Highway
140; then

(12) Proceed south on State Highway
140 approximately 3.2 miles to a road
known locally as County Road L14
(Knox Avenue) in Kingsley, Iowa; then

(13) Proceed south on County Road
L14 approximately 2.7 miles, crossing
into Woodbury County, Iowa, to a road
known locally as County Road D12
(110th Street); then

(14) Proceed east on County Road D12
approximately 5 miles to a road known
locally as County Road L25 (Minnesota
Avenue) near Pierson, Iowa; then

(15) Proceed south on County Road
L25 approximately 4.5 miles, crossing
onto the Ida Grove, Iowa map, to U.S.
Highway 20; then

(16) Proceed east on U.S. Highway 20
approximately 22.5 miles, crossing into
Ida County, Iowa, to a road known
locally as County Road M25 (Market
Avenue); then

(17) Proceed south on County Road
M25 approximately 9.8 miles to State
Highway 175 east of Ida Grove, Iowa;
then

(18) Proceed east on State Highway
175 approximately 4.1 miles to a road
known locally as Country Highway M31
(Quail Avenue) near Arthur, Iowa; then

(19) Proceed south on Country
Highway M31 approximately 4.4 miles
to a road known locally as County Road
D59 (300th Street); then

(20) Proceed east on County Road D59
approximately 13 miles, crossing into
Sac County, Iowa, to a road known
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locally as County Road M64 (Needham
Avenue/Center Street) at Wall Lake,
Iowa; then

(21) Proceed south on County Road
M64 approximately 6.2 miles to a road
known locally as County Road E16
(120th Street); then

(22) Proceed east into Carroll County,
Iowa, on County Road E16
approximately 6 miles, crossing onto the
Carroll, Iowa map, to Breda, Iowa, and
then continue east on State Highway
217 (East Main Street) approximately 5
miles to U.S. Highway 71; then

(23) Proceed south on U.S. Highway
71 approximately 3 miles to a road
known locally as County Road E26
(140th Street); then

(24) Proceed east on County Road E26
approximately 5 miles to a road known
locally as County Road N38 (Quail
Avenue); then

(25) Proceed south on County Road
N38 approximately 5 miles to U.S.
Highway 30 (Lincoln Highway); then

(26) Proceed east on U.S. Highway 30
approximately 3 miles to a road known
locally as County Road N44 (Colorado
Street) in Glidden, Iowa; then

(27) Proceed south on County Road
N44 approximately 8 miles, crossing
onto the Guthrie Center, Iowa map, to a
road known locally as County Road E57
(280th Street); then

(28) Proceed east on County Road E57
approximately 2 miles to a road known
locally as County Road N44 (Velvet
Avenue); then

(29) Proceed south on County Road
N44 approximately 5.4 miles to State
Highway 141 (330th Street) at Coon
Rapids, Iowa; then

(30) Proceed west on State Highway
141 approximately 12 miles to U.S.
Highway 71 at Lynx Avenue southeast
of Templeton, Iowa; then

(31) Proceed south on U.S. Highway
71 approximately 35.9 miles, crossing
into Audubon County, Iowa, and then
Cass County, lowa, and onto the
Creston, Iowa map, to U.S. Highway 6/
State Highway 83 east of Atlantic, Iowa;
then

(32) Proceed west, then southwest,
then west on U.S. Highway 6
approximately 18.9 miles, crossing onto
the Omaha, Nebraska-lowa map and
into Pottawattamie County, Iowa, to a
road known locally as County Road M47
(500th Street) approximately 1 mile
west of Walnut Creek; then

(33) Proceed south on County Road
M47 approximately 12 miles, crossing
into Montgomery County, Iowa to a road
known locally as County Road H12
(110th Street); then

(34) Proceed west on County Road
H12 approximately 8.9 miles, crossing

into Mills County, Iowa, to U.S.
Highway 59; then

(35) Proceed south on U.S. Highway
59 approximately 20.2 miles, crossing
onto the Nebraska City, Nebraska-lowa-
Missouri map and into Page County,
Iowa, to a road known locally as County
Road J14 (130th Street); then

(36) Proceed east on County Road J14
approximately 4 miles to a road known
locally as County Road M41 (D Avenue);
then

(37) Proceed south on County Road
M41 approximately 1.7 miles to State
Highway 48 at Essex, lowa; then

(38) Proceed northeast then east on
State Highway 48 approximately 1.2
miles to a road known locally as County
Road M41 (E Avenue); then

(39) Proceed south on County Road
M41 approximately 7 miles to State
Highway 2 (210th Street); then

(40) Proceed east on State Highway 2
approximately 8 miles to a road known
locally as M Avenue; then

(41) Proceed south on M Avenue, then
east on a road known locally as County
Road M60 (Maple Avenue),
approximately 6.4 total miles, to a road
known locally as County Road J52
(270th Street); then

(42) Proceed south in a straight line
approximately 3.5 miles to the
intersection of 304th Street and Maple
Avenue (approximately 1.2 miles
southwest of College Springs, Iowa), and
then continue south on Maple Avenue
for 0.5 mile to a road known locally as
County Road J64 (310th Street); then

(43) Proceed west on County Road J64
approximately 4.5 miles to a road
known locally as County Road M48
(Hackberry Avenue); then

(44) Proceed south on County Road
M48 approximately 1.2 miles to the
Iowa-Missouri State line at Blanchard,
Iowa, and, crossing into Atchison
County, Missouri, where County Road
M48 becomes State Road M, and
continue generally south on State Road
M approximately 11.2 miles, crossing
onto the Falls City, Nebraska-Missouri
map, to U.S. Highway 136; then

(45) Proceed west on U.S. Highway
136 approximately 1 mile to State Road
N; then

(46) Proceed south on State Road N 15
miles, crossing into Holt County,
Missouri, to State Road C; then

(47) Proceed west then south on State
Road C approximately 3 miles to U.S.
Highway 59; then

(48) Proceed northwest on U.S.
Highway 59 approximately 2 miles to
the highway’s first intersection with
Interstate Highway 29 near Craig,
Missouri; then

(49) Proceed generally north along
Interstate Highway 29, crossing into

Atchison County, Missouri, and ont